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Executive summary

Poland is one of the main sending Member States of posted workers under Art. 12 of Regulation
883/2004 in the EU — in fact, up to 2019, it was the very main sending State of the Union.

Unlike the largest sending Member State, Germany, Poland is the main issuing Member State of
Portable Documents A1 (PDs Al) issued to persons covered by Art. 13 of Regulation 883/2004%.
It is predominantly a sending country, as its incoming postings constitute only a fraction of the
outgoing ones?, and are not of huge importance on the EU scale. Therefore, the focus of the present
Polish Country Report will mostly be on outgoing postings.

Posting of workers as such has become an important form of labour mobility used by many Polish
entrepreneurs in various sectors of activity, in particular in transport and construction and it is also
set to grow in temporary employment and human health sectors. An interesting feature which
makes Poland stand out (together with e.g., Slovenia), developed in detail in our Report and below
herein, is also the ever-growing number of third-country nationals (especially Ukrainians),
posted from Poland.

As indicated in the other Reports drawn up within the framework of the POSTING.STAT? project,
the statistical evidence available at the EU level provided solely a part (if not a fraction) of the
administrative data available throughout respective Member States*. This Report, along with the
other ones, aims to provide reply to it. Indeed, it aims to provide additional evidence and data
concerning four main research areas and the following main research questions that we posed
ourselves:

1) What are the scale, characteristics and impact of intra-EU posting from and to Poland?
(Chapter 2);

L Cf. F. De Wispelaere, L. De Smedt & J. Pacolet, Posting of workers, Report on Al Portable Documents issued in
2020, HIVA-KU Leuven, November 2021, p. 12-13.

2 Last available comparable data from 2020 show the amount of 24,373 incoming posted workers (up to 60% thereof
in 2020 were third-country nationals posted to Poland) and 617,709 (619,127 if the PDs Al issued to British
citizens are added) PDs Al issued in Poland for outgoing posted workers.

3 POSTING.STAT brings together a consortium of universities and research centres from 10 different Member States
to promote the evidence basis through the collection and analysis of national micro-data. The geographical scope of
the project covers the six main ‘sending’” Member States (Germany, Poland, Italy, Spain, Slovenia and Luxembourg)
and the six main ‘receiving” Member States (Germany, France, Belgium, Austria, the Netherlands and Luxembourg)
of posted workers. For more see the project’s website: https://hiva.kuleuven.be/en/news/newsitems/posting-stat-
Seenhancing-collection-and-analysis-national-data-on-intra-eu-posting; see also the Twitter account of the
consortium: https://twitter.com/PostingStat

4 Cf. F. De Wispelaere, L. De Smedt, M. Munoz, D. Gillis & J. Pacolet, Posted workers from and to Belgium. Fact
and figures, 2022, p. 7.
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2) What are the scale and characteristics of ‘irregular’ intra-EU posting from and to Poland?
(Chapter 3);

3) What is the impact of the COVID-19 pandemic on intra-EU posting from and to Poland?
(Chapter 4);

4) What is the impact of Directive 2018/957/EU amending Directive 96/71/EC? (Chapter 5).

As it is the case of the other POSTING.STAT reports, our analyses have been based on quantitative
data drawn from PD Al forms, as well as data from other source. Data on the number of ‘reported’
posted persons incoming to Poland are collected via declarations filed with the National Labour
Inspectorate (NLI / PIP). When it comes to outgoing postings, we have carefully analysed the
data provided on our request for information by the Polish Social Insurance Institution®, containing
information on PDs Al issued by Poland in a given year. Such an attestation, provided for in Art.
19(2) of Regulation 987/20098, issued at the request of the person concerned or of the employer
by the competent institution of the Member States whose legislation is applicable pursuant to Title
Il of the very Regulation proves that such social security legislation of that Member State is
applicable and, where appropriate, until what date and under what conditions. It is therefore, by
contrast, also an indication that the posted person is under no obligation with regards to payment
of social security contributions in another Member State.

The above-mentioned data are then supplemented by the data from the Statistics Poland (GUS),
the Ministry of Family and Social Policy (MRIPS), the Polish Border Guard (BG / SG), Polish
Office for Foreigners (UdSC) as well by the desk research and the data publicly available on other

websites of public offices.

Poland as a predominantly sending country
Careful analysis of the scope and characteristics of posting in Poland leads firstly to a sound
confirmation of the conclusion, that, as indicated above, Poland is a major posting Member State

(taken for granted for years). The latest available data, as measured by the total outgoing PDs

> Please note that the ZUS does not make available such data in a form of an available-for-all database.

b Please note that data are sometimes incomplete; of note is also that they concern different aspects — PDs Al do not
document neither ‘unique’ persons nor full-time equivalents (‘FTEs’) — as Portable Documents A1 may be issued
more than once a year. However, this is also the case for employment titles described below, especially the declarations
on entrusting work to a foreigner. Therefore, there might be a discrepancy between the number of PDs Al issued and
the actual number of persons being sent abroad — cf. F. De Wispelaere, L. De Smedt, J. Pacolet, Coordination of social
security systems at a glance. 2021 Statistical Report, Luxembourg 2022, p. 12.
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Al issued in Poland, demonstrate that in 2021 a grand total of 676,775 PDs Al were issued, up
from 617,709 (619,127 when adding attestations issued that year to Britain’s citizens) issued in a
COVID-19-plagued 20207. Such a rebound in numbers of attestations year on year exceeded also
the pre-COVID numbers (in 2019, 647,989 PDs Al were issued) — which had previously been
increasing steadily year on year since 2011.

In terms PDs Al issued under Art. 12 of the Basic Regulation 883/2004, they were ‘translatable
into 142,658 ‘unique’ persons, who received those attestations. That number then declined to
119,214 in the COVID-19’s 2020, to rise again substantially to 173,832 in 2021. When it comes
to PDs Al issued under Art. 13 of the Basic Regulation — the number of “unique’ persons increased
from 322,381 in 2019 to 350,717 (!) in 2020 and then further to 419,581 in 2021.

At the same time — in case of the average duration (in days) of all PDs Al issued under Art. 12 BR
— in 2019 those were 124, in 2020 — 147 and in 2021 — 175. In the case of Art. 13 PDs Al the
situation was somehow different. In 2019, the average number of days amounted to 290, whereas
in 2021 (at the same time when — as reported above - the ‘unique’ persons’ number went up
substantially) — that number went down to 273. The takeaway from the above numbers is that, by
and large, workers in recent years have been posted from Poland mainly under Art. 13 PDs A1,
their ‘unique’ numbers have been growing (true for both Art. 12 and Art. 13 PDs A1), however
while the average period of duration used to drop in case of work in two or more Member States
(Art. 13), it increased in the case of Art. 12 PDs Al. One might therefore say that while workers
are posted less frequently under Art. 12 Regulation 883/2004, when they do go abroad, they go for
longer periods. A likely explanation, which however will need to be corroborated (or falsified by
the further research) is that entrepreneurs posting workers pursuant to Art. 12 BR might be
concerned with the lapse of 12-month (extendable to 18 months by a notification under Art. 1(2)(b)
of the Revision Directive 2018/957) and further requirements burdening them, introduced by the
Revision Directive 2018/957. Of note if of course here that naturally such a period is a category
of labour law and not of social security law, as recently noted by the Court of Justice of the EU in

C-17/19 Bouygues® (and therefore such concerns are likely to be exaggerated).

" Against approximately 1.4 million PDs Al issued in Germany that year, accounting for 37% of the total outflow in
posted workers in 2020 - cf. C. Albrecht, S. Duran, Y. Giesing, B. Niederhoefer, B. Rutte, J. Steigmeier, Posted
workers from and to Germany. Facts and figures, 2022, p. 6 and p. 11.

8 Cf. judgment of the CJEU in C-17/19 Bouygues, para. 44 et seq.
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The ZUS data show that the decline in PDs Al in 2020 was primarily due to the decreasing (by
35,422) number in the attestations issued pursuant to Art. 12(1) of the Basic Regulation (their
number rose again in 2021). In turn, when it comes to persons who normally pursue an activity as
an employed person in two or more Member States, that is under Art. 13(1) of the Basic
Regulation, there was an increase by about 15,000 between 2019 and 2020, followed by a
spectacular increase of almost 90,000 between 2020 and 2021 (more than 26% growth). The
above-mentioned numbers, including in particular transport drivers, further corroborate the fact
that Poland as a sending country has increasingly been relying on Art. 13, having therefore a
completely different profile than Germany®.

When it comes to self-employed persons under Art. 12(2) of the Basic Regulation — numbers of
PDs Al have been decreasing since 2016, with a particularly sharp decline between 2019 and 2020
— understandable given COVID-19, however, no particular rebound in 2021 was observed, so the
trend has been maintained. Given the fact that PDs Al under Art. 12 are in retreat, too — most
probably some self-employed posted persons have decided to embark on activities on the basis of
Art. 13(2) — (4) of Regulation 883/2004. In case of all the above-mentioned legal bases there were
more PDs Al in 2021 than in 2020.

Main receiving Member States (such an indication is only possible on the basis of PDs Al issued
pursuant to Art. 12 of Regulation 883/2004, as no information is provided concerning the place of
cross-border activities under Art. 13 thereof) in 2021 included Germany (125,380 PDs Al issued
under Art. 12 of the BR - up from 113,138 in 2020), France (23,591 — up from 21,199), Belgium
(16,687 — down from 17,038) the Netherlands (16,644 — down from 17,877) and Sweden (13,306
— up from 10,758).

Posting third-country nationals from Poland an ever-growing phenomenon

As mentioned above, we found that a growing phenomenon of Poland are outgoing postings
of third-country nationals from Poland, especially from Ukraine.

Interestingly, just a decade ago, Poland was not an immigration country — quite the contrary, due
to the post-2004 mass mobility to other European Union Member States, the migration balance of

9 F. De Wispelaere, L. De Smedt & J. Pacolet, Posting of workers, Report on Al Portable Documents issued in 2020,
op. cit., p. 12-13.




our country was negative®®. Just seven years ago (in 2015), Poland was ranked as one of the last
among EU Member States in terms of the share of immigrants in the total population. This changed
abruptly and substantially in 2014, after the first war in the East of Ukraine. From that year to 2022
Poland admitted between one and two million immigrants from Ukraine. Indeed, from 2014
onwards, following the Russian annexation of Crimea and the armed conflict in Donbass, Poland
witnessed an unprecedented inflow of immigrant workers from Ukraine. Coupled with strong
labour demand, this surge in labour supply provided a major contribution to Poland’s economic
growth!!. This wave of immigration, of an unprecedented scale in Poland’s modern history, was
significant also from the European perspective'?.

Workers hailing from third countries and posted in largest numbers from Poland are mostly
nationals of the former USSR countries, especially Ukraine. Apart from economic and
(recently) humanitarian reasons, they are pulled by relatively strong historical and societal links,
but also common cultural heritage (e.g., Slavic language and relative religious similarity) as well
as are mostly in close geographical proximity to Poland and the languages are considered similar,
too'®. Moreover, the six former Soviet Union republics (Ukraine, Belarus, Armenia, Georgia,
Moldova, and Russia) have enjoyed the previously described special simplified regime of
employment, based on the declarations on entrusting work.

What is more, the citizens of certain of the above-mentioned countries also enjoy visa-free entry
to Poland provided that they hold biometric passports. This is the case of Moldova, Georgia and
most notably — Ukraine (since 11 June 2017'%). When it comes to Belarussians, although they do

10 See e.g., R. King, M. Okélski, Diverse, Fragile and Fragmented: The New Map of European Migration, Central
and Eastern European Migration Review 2018, 1-24.

11 p. Strzelecki, J. Growiec, R. Wyszynski, The contribution of immigration from Ukraine to economic growth in
Poland, op. cit.

12 Cf. Eurostat (2019), Residence permits for non-EU citizens: First residence permits issued in the EU Member States
remain above 3 million in 2018, 25 October 2019, retrievable at:
https://ec.europa.eu/eurostat/documents/2995521/10189082/3-25102019-AP-EN.pdf/95e08bc8-476d-1f7d-a519-
300bdec438cb

13 According to data from the representative research of the Institute of Public Affairs in 2013, 41 per cent of
Ukrainians claimed that they speak or understand Polish — for more see e.g.: J. Fomina, J. Konieczna-Satamatin, J.
Kucharczyk, ¥.. Wenerski (2013). Poland — Ukraine, Poles — Ukrainians. Look Across the Border. Warsaw: Institute
of Public Affairs.

14 See more: M. Jaroszewicz, Zniesienie wiz dla Ukraincéw — konsekwencje i wyzwania / Visa Abolition for Ukrainians
- consequences and challenges, Centre for Eastern Studies, retrievable at:
https://www.osw.waw.pl/pl/publikacje/analizy/2017-04-26/zniesienie-wiz-dla-ukraincow-konsekwencje-i-wyzwania

12
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not enjoy the visa-free regime, their entry for work purposes has recently been facilitated by a

number of legal institutions™ .

Ukrainian citizens by far the leaders (in immigration to Poland and outgoing postings)

It goes without saying that the citizens of Ukraine are by far the most numerous group of
third-country nationals in Poland. The pull factors are economical, humanitarian (especially
after 2014) as well as by being close to our borders and as a country with a similar language,
culture and, up to a point, societal and religious observances. It goes without saying that push
factors were exacerbated when on 24 February 2022, Russian armed forces launched a large-scale
invasion of Ukraine at multiple locations from the Russian Federation, from Belarus and from non-
government-controlled areas of Ukraine. As a result, substantial areas of Ukrainian territory now
constitute areas of armed conflict from which millions of persons have fled or are fleeing. As
described in detail in our Report, the Member States of the Union established that there was a mass
influx of displaced persons within the meaning of Directive 2001/55/EC, in order to provide
temporary protection for them. Their response took the form of the Council Implementing
Decision 2022/382%. 1t ‘awoke’ the Temporary Protection Directive 2001/55%.

We also discuss below the enumeration of persons fleeing the war - it is worth pointing out to that
the scale of Ukrainian presence in Poland in April 2022 may be estimated at approximately 2.9
million, divided into two sub-populations: persons who were staying in Poland before the Russo-
Ukrainian war (1.35 million approximately) and a population of around 1.55 million who arrived
after 24 February 202218,

To map and to appropriately convey the phenomenon and dimensions of posting third-country
nationals (especially Ukrainians) from Poland, we have also carefully analysed, apart from the
inflow of such nationals to Poland also the manners in which such persons are employed in
Poland. This is for a very simple and practical reason - the legal stay and work are preconditions

for being able to rely on social security coordination EU rules (and therefore for legally posting

15 PBH has been addressed to IT experts. For more see the contents of the Report.

16 1t confirmed in its Art. 1 that the existence of a mass influx into the Union of displaced persons who have had to
leave Ukraine as a consequence of an armed conflict has been established.

17 M. 1. Ciger, 5 Reasons Why: Understanding the reasons behind the activation of the Temporary Protection Directive
in 2022, EU Immigration and Asylum Law and Policy, retrievable at: https://eumigrationlawblog.eu/5-reasons-why-
understanding-the-reasons-behind-the-activation-of-the-temporary-protection-directive-in-2022/

18 Cf. M. Duszczyk, P. Kaczmarczyk, The War in Ukraine and Migration to Poland: Outlook and Challenges,
Intereconomics, 2022, 57(3), p. 167.
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third-country nationals to work abroad)®. We took into considerations the legal bases (legal
institutions) under which third-country nationals are most likely to be employed in Poland, taking
into account the most frequent of such bases - work permits?°, declarations on entrusting work?,
as well as seasonal work permits?2,

2021 was actually a record year in terms of the impact of foreign workers on the Polish
labour market. According to data made available by the Ministry of Family and Social Policy,
1,979,866 declarations on entrusting work were entered into the register (of which 1,635,104 were
registered for Ukrainian citizens?3), 504,172 work permits (of which 325,213 to Ukrainian citizens)
last year as well as 113,435 seasonal work permits (overwhelming majority, 111,061 to Ukrainian
citizens) were issued to third-country country nationals. The declarations on entrusting work in
2021 actually concerned (as ‘unique’ persons) 1,303,606 third-country nationals (among them —
1,055,226 Ukrainian citizens). One could add to that number about 0.5 million work permits
(usually applied for at least 1 year) and roughly about 100,000 ‘unique’ seasonal workers (certain
of the above-mentioned seasonal work permits were applied for at least once) one could think of
approximately 1.9 million third-country nationals (including at least 1.5 million Ukrainians)
having attestations to work legally in Poland in 2021. Given that the grand total number of persons
in employment in the Polish economy as of 31 December 2021 amounted (according to
preliminary estimates) to 15.0 million persons, as reported 24, a very rough estimate?® denotes that

third-country nationals may have constituted up to 12.7% of the total amount of persons in

19 See the judgment of the CJEU in C-477/17 Balandin and Others, para. 48.

20\Work permits (type A, B, C, D and E) - are applied for by the employer to the competent voivode (a local government
entity — at the highest level of administrative division in Poland). It authorizes to work for up to 3 years (for the B type
permit, if the foreigner fulfills a function in the legal entity employing more than 25 people, it can be issued for up to
5 years);

2L Declarations on entrusting work to a foreigner (‘declarations on entrusting work’) — to be submitted by the
employer to the Poviat Labour Office for the nationals of Armenia, Belarus, Georgia, Moldova, Russia and Ukraine.
Up to 29 January 2022 they authorized to carry out non-seasonal work without a permit for 6 months during
consecutive 12 months, after that date — they enable the work for up to 24 months.

22 Seasonal work permit (type S) — are to be applied for by the employer to the competent starost (Poviat Labour
Office). They authorize to work in subclasses considered seasonal (in agriculture, horticulture, tourist industry), up to
9 months in a calendar year.

23 See the data provided by the Polish Ministry of Family and Social Policy: https://psz.praca.gov.pl/web/urzad-pracy/-
/8180211 -oswiadczenia-0-powierzeniu-wykonywania-pracy-cudzoziemcowi-wpisane-do-ewidencji-oswiadczen-
obowiazujace-0d-2018-r-

24 Cf. file:///C:/Users/MarcinKIE%C5%81BASA/Downloads/pracujacy i wynagrodzenia_w_gospodarce narodowe
j_w_2021 roku_dane wstepne 2.pdf

%5 No exact data concerning other, minor employment titles have been made available.
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employment in Poland in 2021 (11.4% if Eurostat data®, assuming the total domestic
employment at the end of 2021 to be 16,639,100 to be applicable).

When it comes to the share in non-Polish citizens being subject to social security in Poland to the
grand total of all persons subject thereto — it amounted to 5.4% as of 31 December 2021 (95.6%
of all non-Polish citizens that made up that number?’ were third-country nationals) and more than
6% in current figures for 202228, It was lower than the share of posted third-country nationals in
the total number of PDs Al issued pursuant to Art. 12 and 13 of the Basic Regulation in both 2020
and 2021 %°. The major numbers of third-country nationals registered for retirement and disability
insurance scheme according to the payer's PKD (equivalent to NACE’s) section in Poland were
registered under the following sections:

- N — activities in the field of administrative and support services — 186,680 persons as of 31
December 2021 (20.9%);

- C — manufacturing — 141,953 persons (15.9%);
- H — transportation and storage — 134,744 (15.1%);
- F — construction — 117,991 (13.2%).

Outgoing TCN postings on a steady rise (even despite the pandemic)

When it comes to outgoing postings of third-country nationals from Poland, we examined figures
of PDs Al issued to them in respective years, their main nationalities and the breakdown by the
main legal bases - Articles 12 and 13 of Regulation 883/2004.

The overall number of PDs Al issued on the two above-mentioned legal bases increased from
2018 to 2019 from 23,269 to 50,643. The latter figure meant that PDs Al issued to third-country

% See the Eurostat’s website at: https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=nama_10 al0 e&lang=en
27 At the end of 2021, there were 875,090 persons being subject to the ‘ordinary’ (narrower) contributions, covering
retirement and disability pension insurance (paid when one is employed on the basis e.g., of employment contract
under the Polish Labour Code). Of them - only 38,608 were EU citizens, while the remaining 836,482 were third-
country nationals (of those - 627,028 were Ukrainians). At the end of April 2022 there were almost 970 thousand of
third-country nationals who are subject to such contributions, with Ukrainians accounting for 72% of all TCNs
registered with the ZUS; at the end of June 2022 that number rose for the first time over 1 million (to 1,011,820 — as
will be described below herein).

8 Cf T. Zolciak, G. Osiecki, Praca szuka cudzoziemca. Rosnie liczba platmikow ZUS, 12 May 2022,
https://praca.gazetaprawna.pl/artykuly/8416744 rosnie-liczba-platnikow-zus-obcokrajowcy-ukraincy.html

2 Cf.: Rosnie liczba ptatnikéw sktadek i ubezpieczonych, 13 May 2022, https://www.zus.pl/-/ro%C5%9Bnie-liczba-
p%C5%82atnik%C3%B3w-sk%C5%82adek-i-ubezpieczonych
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nationals on those bases constituted 8.2% of all PDs Al issued by Poland in 2019 (while PDs
Al issued to Ukrainians amounted to 7% of all the PDs Al issued in Poland that year).
Interestingly, PDs Al issued in Poland to third-country nationals in 2020 proved to be somewhat
‘immune’ to COVID-19 pandemic. Indeed, in 2020, as compared to 2019, the total amount of
PDs Al issued pursuant to Art. 12 and 13 to third-country nationals went up from 50,643 to
63,640. In absolute numbers, the greatest increase concerned the Ukrainians (9,612 PDs A1 more
than in 2019), however when it comes to the percentage rise, the highest was noted in case of
Belarussians. Given that in 2020 607,639 PDs Al were issued pursuant to Art. 12 and Art. 13%,
10.5% of all PDs Al issued pursuant to those two provisions were actually issued to third
country nationals (PDs Al issued under those provisions to Ukrainians amounted to 8.7% of all
the PDs Al issued in Poland that year).

Interestingly and importantly, the 2021 ZUS data demonstrate that the numbers in question
rebounded further (that time, it meant a surge indeed). That year, 115,240 PDs Al under both
Art. 12 (14,500) and 13 (100,740) of Regulation 883/2004 were issued to third-country
nationals (up from 63,640 in 2020, a whopping 44.8% increase). Given the fact that the total
number of PDs Al issued in 2021 in Poland amounted to 676,775 and those issued on the basis of
Art. 12 and Art. 13 of the Basic Regulation were 667,244%, 17.2% of the very attestations were
issued under Art. 12 and 13 in 2021 to third-country nationals. 91,933 of those PDs Al were
issued to Ukrainian citizens (12,064 under Art. 12 and 91,933 under Art. 13), which meant that
13.8% of all PDs Al issued under Art. 12 and 13 of Regulation 883/2004 in 2021 in Poland
concerned Ukrainian citizens.

Irregularities in posting — small number of controls, meagre percentage of negative ZUS’
decisions concerning PDs Al

The National Labour Inspectorate (NLI), competent for the issues connected with potential
irregularities of incoming and also outgoing posting has seen a shrinking number of controls year

on year. In 2020, the latest with available data, a total of 156 controls were carried out on the

30 Out of the total amount of 619,127. The other PDs A1 forming the balance were issued on the basis of art. 11(3)(b),
Art. 15, Art. 11(4), Art. 11(5), Art. 16(1) as well as to ‘persons employed /self-employed in the country referred to in
point 2.1 of the Al certificate’ (34 attestations).

31 The others were issued on the basis of art. 11(3)(b), Art. 15, Art. 11(4), Art. 11(5), Art. 16(1) as well as to ‘persons
employed /self-employed in the country referred to in point 2.1 of the Al certificate’ (97 attestations).
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posting of workers from the territory of Poland to work in other European countries. It’s almost
100 lest than in 2019, contrary to a trend which saw them rise (in 2018 there were 204) %,
Control activities carried out by the NLI shed some light on some examples of illegal (or at least
doubtful) patterns of practices of posting entities:

- circumventing the regulations on remuneration in force in the country of posting - by paying
dues for business trips, which are not recognized by foreign authorities as a component of the
worker's remuneration;

- posting to work outside the territory of the Republic of Poland, in order to perform contracts
concluded with foreign contractors such persons who previously were not connected with Polish
entities by an employment relationship or another type of legal bond;

- posting workers from the territory of the Republic of Poland by companies using the services
of the so-called virtual offices;

- posting third country nationals to work abroad - mainly citizens of Ukraine and Belarus,
including those who are illegally employed in Poland. Not infrequently, these are also foreigners
not registered for social insurance in Poland, who do not have a PD Al declaration;

- apparent posting of workers to EU countries, mainly third-country nationals formally
‘employed’ in companies registered in Poland and who never took up work in the territory of
the Republic of Poland, because their aim was only to obtain this way a "pass" to other EU/EEA
countries, which constitutes an abuse of the institution of posting of workers in the framework
of the provision of services.

There are no official data available on fraud concerning PDs Al. The only statistical data from
which irregularities may be inferred are data on the number of negative decisions taken by the
Polish Social Security Institution after an application for PD Al has been filled.

In 2019 there were 6,889 negative decisions. In 2,989 cases conditions have not been met. In 3,900
cases there was a different cause for refusal. Altogether, negative decisions constituted 1.50% of
all PDs Al issued in Poland that year (647,989).

In 2020 there were 3,309 negative decisions; in 1,569 cases conditions have not been met, while
in 1,740 cases there was a different cause for refusal — therefore out of 619,127 PDs Al (including

attestations issued to British citizens), there was 0.53% share of negative decisions.

32 Sprawozdanie z dziatalnosci Panstwowej Inspekcji Pracy za rok 2020 [Report on the activities of the State Labour
Inspection for the year 2020], Warszawa 2021, p. 173.




Last, but not least, in 2021 there were 3,493 negative decisions; in 1,020 cases conditions have not
been met and in 2473 cases there was a different cause for refusal. Thus, the share of negative

decisions, given 676,775 PDs Al issued in Poland that year, amounted to 0.51%.

(Only) temporary impact of the COVID-19 pandemic on the outgoing postings from
Poland...

The COVID-19 pandemic and the consequential restrictions have taken its toll on posting to and
from Poland. When it comes to incoming postings, they declined by 21.92% in 2020 as
compared to 2019 (although absolute figures were meagre from 31,217 to 24,373%).

Changes to outgoing postings were more diverse. Generally speaking, the number of PDs Al
issued in Poland in 2020 decreased by 28,862 compared to 2019 (from 647,989 to 619,127).
However, the latter figure was still larger by 13,417 compared to the number of PDs Al issued
in Poland in 2018 (not to mention the figures for previous years).

What is more, in 2021, the number of outgoing PDs Al rebounded — it amounted to 676,775.
Therefore, one may conclude that the pandemic has exerted only a temporary effect on outgoing
postings. It was clearly visible in respective months of 2020. Surprisingly, the sharpest declines
were observed in August (by 21.4% year on year) and in September 2020 (by 22.4%). Those
monthly decreases were also larger in absolute terms than the declines in April (-17.7%), May
(-11.5%) and in June (-11.5%) — where the initial shock accompanying the pandemic was
becoming visible.

However, starting from March 2021 (first increase — from 59,420 PDs Al in 2020 to 60,056 in
2021), the increases began to be felt and since then, there has not been decrease in any month as

compared with the very same month in 2020.

... as well as that of the Revision Directive 2018/957 (at least — so far)

Given the nature of posting (predominantly outgoing) the application of the Revision Directive
2018/957 could have been envisaged to exert only a limited impact on posting to and from Poland.
Our research seems to have demonstrated precisely that point. A major, adverse role, perhaps apart
from outgoing postings in August 2020, in our opinion, was rather played by the COVID-19

pandemic.

33 Only in case of posting of Ukrainian citizens there was a slight increase — by 7.36% (from 8,745 to 9,389).
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We have mentioned August 2020, since that month the most significant month-to-month drop in
2020 was registered (apart to the decline between March and April 2020 — understandable given
the harsh anti-COVID-19 measures introduced in March 2020 and the overall state of uncertainty,
palpable both in economy and at a society level in Poland and throughout the EU). Decline in
August 2020 figures (from 51,164 in July to 43,564 in August) might be down to the fact that the
Revision Directive was to be transposed and applied from 30 July 2020%, therefore the initial
uncertainty (possibly — coupled with the COVID-19-related summer confusion and scepticism)
might have contributed to such adverse change. The hypothesis seems all the more plausible, given
the fact that in subsequent months the amounts of PDs Al increased significantly (to 55,469 in
September and to 58,251 in October 2021).

Another potential (minor) effect of the application of the Revision Directive could be the drop in
the average number of duration (in days) of all PDs A1 issued under Art. 12 of the Basic Regulation
(from 290 days in 2019 to 273 days in 2021) — mentioned above, with all the reservations raised

therein.

34 Cf. Art. 3(1) Directive 2018/957.




Podsumowanie

Polska jest jednym z gléwnych panstw czlonkowskich wysylajacych pracownikow
delegowanych na podstawie art. 12 rozporzadzenia 883/2004 w UE - do 2019 r. byla gléwnym
panstwem wysytajgcym.

W przeciwienstwie do najwickszego Kraju wysylajagcego czyli Niemiec, Polska przoduje pod
wzgledem ilosci tzw. dokumentow przenosnych Al (dalej jako ,,Al1” / ,formularze Al1”)
po$wiadczanych osobom objetym art. 13 rozporzadzenia 883/2004%,

Polska jest przede wszystkim panstwem wysylajacym pracownikow delegowanych, za$
oddelegowania do Polski [okreslane tez mianem ,,przychodzacych” [‘incoming’]) stanowia
jedynie utamek oddelegowan z Polski (,,wychodzacych” [ ‘outgoing’]*®) i nie maja istotnego
znaczenia w skali UE. Dlatego tez w niniejszym Raporcie krajowym skupiono si¢ gtownie na ww.
delegowaniach wychodzacych.

Delegowanie pracownikéw jako takie stalo si¢ wazng forma mobilnos$ci silty roboczej
wykorzystywang przez wielu polskich przedsigbiorcow w réznych sektorach dziatalnosci, w
szczegllnosci w transporcie i budownictwie, a takze szybko rozwijajaca si¢ W sektorze pracy
tymczasowej i sektorze zdrowia ludzkiego (obejmujacego m.in. opieke¢ domowg [‘live-in care’]).
Ciekawa cecha wyrozniajaca Polske (wraz z np. Stowenig), opisang szczegoétowo w naszym
Raporcie, jest rowniez stale rosnaca liczba obywateli panstw trzecich (zwlaszcza Ukraincow),
delegowanych z Polski.

Jak wskazano w innych Raportach sporzadzonych w ramach projektu POSTING.STAT?, dane

statystyczne dostgpne na poziomie UE stanowig jedynie czgs$¢ (jesli nie utamek) danych

3% Cf. F. De Wispelaere, L. De Smedt & J. Pacolet, Posting of workers, Report on Al Portable Documents issued in
2020, HIVA-KU Leuven, November 2021, s. 12-13.

36 Ostatnie dostepne porownywalne dane z 2020 r. wskazujg na liczbe 24 373 pracownikéw delegowanych do Polski
(ok. 60% z nich w 2020 r. stanowili obywatele panstw trzecich delegowani do Polski) oraz 617 709 (619 127, jesli
doda¢ Al wydane obywatelom brytyjskim) A1 wydanych w Polsce dla wyjezdzajacych pracownikow delegowanych.
37 POSTING.STAT to konsorcjum skupiajace uniwersytety i osrodki badawcze z 10 réznych panstw cztonkowskich
UE powotane w celu w celu promowania opartego na faktach i dowodach podejscia do delegowania pracownikoéw
poprzez gromadzenie i analize krajowych mikrodanych. Zakres geograficzny projektu obejmuje szes¢ glownych
,.Wysylajacych” pracownikoéw delegowanych panstw cztonkowskich (Niemcy, Polska, Wtochy, Hiszpania, Stowenia
i Luksemburg) oraz sze$¢ gtownych ,,przyjmujacych” panstw cztonkowskich (Niemcy, Francja, Belgia, Austria,
Holandia i Luksemburg). Wigcej na stronie projektu: https://hiva.kuleuven.be/en/news/newsitems/posting-stat-
Seenhancing-collection-and-analysis-national-data-on-intra-eu-posting ; zob. rowniez konto Kkonsorcjum na
Twitterze: https://twitter.com/PostingStat
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administracyjnych dostepnych w poszczegdlnych panstwach cztonkowskich®. Niniejszy Raport,
wraz z pozostalymi, ma na celu wypehienie tej luki. Ma on réwniez na celu dostarczenie
dodatkowych dowoddw i danych dotyczacych czterech glownych obszarow badawczych i
nastepujacych gtoéwnych zagadnien badawczych, ktore sami sobie postawilismy:

1) Jaka jest skala, cechy i wptyw wewnatrzunijnego delegowania z i do Polski? (rozdziat 2);

2) Jaka jest skala i charakterystyka "nieregularnego" delegowania wewnatrz UE z i do Polski?
(rozdziat 3);

3) Jaki jest wptyw pandemii COVID-19 na wewnatrzunijne delegowanie z i do Polski?
(rozdziat 4);

4) Jaki jest wplyw dyrektywy 2018/957/UE zmieniajacej dyrektywe 96/71/WE? (rozdziat 5).
Podobnie jak w przypadku pozostatych raportow POSTING.STAT, nasze analizy zostaly oparte
na danych ilo$ciowych zaczerpnietych z formularzy Al, a takze danych pochodzacych z innych
zrddet. Dane dotyczace liczby ,,zgloszonych” osob delegowanych do Polski zbierane s3 za
posrednictwem deklaracji sktadanych do Panstwowej Inspekcji Pracy (PIP). Je$li chodzi o
delegowania wychodzace, przede wszystkim doktadnie przeanalizowaliémy dane przekazane na
nasz wniosek o udzielenie informacji publicznej przez ZUS*°, zawierajace informacje o Al
poswiadczonych przez Polsk¢ w danym roku. Takie zaswiadczenie, przewidziane w art. 19 ust. 2
rozporzadzenia 987/2009%°, wydawane na wniosek zainteresowanego lub pracodawcy przez
wlasciwag instytucje panstwa czlonkowskiego, ktorego ustawodawstwo ma zastosowanie na
podstawie tytutu II tegoz rozporzadzenia, dowodzi, ze takie ustawodawstwo tego panstwa
czlonkowskiego w zakresie zabezpieczenia spotecznego ma zastosowanie oraz ewentualnie do
jakiej daty 1 na jakich warunkach. Jest to zatem rowniez wskazoéwka, Ze osoba delegowana nie ma
obowigzku optacania sktadek na ubezpieczenia spoteczne w innym panstwie cztonkowskim.
Powyzsze dane nastepnie uzupehialiSmy o dane z Glownego Urzedu Statystycznego (GUS),
Ministerstwa Rodziny 1 Polityki Spotecznej (MRiPS), Strazy Granicznej (SG), Urzedu do Spraw

38 Zoh. F. De Wispelaere, L. De Smedt, M. Munoz, D. Gillis & J. Pacolet, Posted workers from and to Belgium. Fact
and figures, 2022, s. 7.

39 Nalezy pamieta¢, ze ZUS nie udostepnia takich danych w formie ogélnodostepnej bazy danych.

40 Nalezy pamigta¢, ze dane bywaja niekompletne; na uwage zastuguje rowniez fakt, ze dotycza roznych aspektow -
Al nie dokumentuja ani tzw. ,,indywidualnych” os6b (‘unique persons’), ani tzw. ,,ekwiwalentow pelnych etatow”
(,FTE”) - poniewaz formularze A1 moga by¢ poswiadczane wigcej niz raz w roku. Dotyczy to jednak réwniez
opisanych ponizej tytutdow zatrudnienia, w szczegdlnosci oswiadczen o powierzeniu pracy cudzoziemcowi. W
zwigzku z tym moze wystgpowal rozbiezno$¢ pomiedzy liczbg wydanych PD Al a rzeczywista liczbg osob
kierowanych za granicg - por. F. De Wispelaere, L. De Smedt, J. Pacolet, Koordynacja systemow zabezpieczenia
spotecznego w skrécie. 2021 Statistical Report, Luxembourg 2022, s. 12.
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Cudzoziemcow (UdSC), a takze o analiz¢ danych publicznie dostepnych na stronach

internetowych i w innych publikatorach innych urzedéw publicznych.

Polska krajem glownie delegujacym (wysylajacym) pracownikow

Doktadna analiza zakresu i charakterystyki delegowania w Polsce prowadzi po pierwsze do
klarownego potwierdzenia hipotezy, ze jak wskazano powyzej, Polska jest jednym z glownych
panstw delegujacych. Najnowsze dostgpne dane, mierzone catkowita liczbg wydanych w Polsce
PD A1, wskazuja, ze w 2021 r. wydano tacznie 676 775 A1, co oznacza wzrost z 617 709 (619 127
po dodaniu poswiadczen wydanych w tym roku obywatelom Wielkiej Brytanii) wydanych w
nekanym przez pandemie COVID-19 roku 2020, Takie ,,0dbicie” w liczbach za§wiadczen rok
do roku przekroczyto roéwniez wartosci sprzed pandemii COVID-19 (w 2019 r. wydano 647 989
Al) — w ktérych wczesniej od 2011 r. odnotowywano systematyczne wzrosty.

W odniesieniu do Al poswiadczanych na podstawie art. 12 rozporzadzenia podstawowego
883/2004, mozna je ,,przetozy¢” na 142 658 ,,indywidualnych” osob (‘unique persons’), ktore
otrzymaly te za§wiadczenia. Liczba ta spadta nastepnie do 119 214 w roku 2020 podczas pandemii
COVID-19, by ponownie znacznie wzrosng¢ do 173 832 w roku 2021. Jesli chodzi o A1 wydane
na podstawie art. 13 rozporzadzenia podstawowego — liczba ,,indywidualnych” os6b wzrosta z
322 381 w2019 1. do 350 717 (1) w 2020 r., a nastgpnie zas do 419 581 w 2021 r.

Jednoczesnie - w przypadku $redniego czasu trwania (w dniach) wszystkich A1 wydanych na
podstawie art. 12 rozporzadzenia podstawowego - w 2019 r. byty to 124, w 2020 - 147, a w 2021
— 175 dni. W przypadku A1 poswiadczonych na podstawie art. 13 sytuacja byta nieco inna. W
2019 r. $rednia liczba dni wynosita 290, natomiast w 2021 r. (w tym samym czasie, gdy - jak
podano powyzej - liczba ,,indywidualnych” osob znacznie wzrosta) - liczba ta spadta do 273 dni.
Z powyzszych danych wynika, ze w ostatnich latach pracownicy byli delegowani z Polski gtownie
na podstawie art. 13 rozporzadzenia podstawowego, zas gros ,,indywidualnych” osob delegowano
z Polski (a nie do Polski). Rosnie liczba A1 poswiadczonych na podstawie art. 13 rozporzadzenia
podstawowego oraz liczba ,,indywidualnych” oséb (zarowno w przypadku art. 12, jak i art. 13
rozporzadzenia podstawowego), jednak podczas gdy sredni okres trwania spadatl w przypadku

pracy w dwoch lub wigcej panstwach cztonkowskich (art. 13), to wzrastat w przypadku art. 12

41 Wobec okoto 1,4 mln Al po$wiadczonych w tamtym roku w Niemczech, stanowigcych 37% wszystkich Al
wystawionych dla pracownikow delegowanych w 2020 roku - por. C. Albrecht, S. Duran, Y. Giesing, B. Niederhoefer,
B. Rutte, J. Steigmeier, Posted workers from and to Germany. Facts and figures, 2022, s. 6 i s. 11.

22




tegoz rozporzadzenia. Mozna zatem powiedzie¢, ze o ile pracownicy sg rzadziej delegowani w
ramach art. 12 rozporzadzenia 883/2004, o tyle kiedy juz wyjezdzajg za granic¢ - to na dluzsze
okresy. Prawdopodobnym wyjasnieniem, ktore jednak bedzie wymagato potwierdzenia (lub
sfalsyfikowania) w dalszych badaniach jest to, ze przedsigbiorcom delegujagcym pracownikoéw na
podstawie art. 12 rozporzadzenia podstawowego moze zaleze¢ na dlugosci pobytu za granicg ich
pracownikéw. Ci pierwsi mogg by¢ bowiem zaniepokojeni uplywem 12-miesiecznego (z
mozliwos$cig przedtuzenia do 18 miesigcy w drodze zgloszenia na podstawie art. 1 ust. 2 lit. b
dyrektywy rewizyjnej 2018/957) okresu oddelegowania i dalszych obcigzajacych ich wymogow,
wprowadzonych dyrektywg rewizyjng 2018/957. Powyzsze nalezy przy tym interpretowaé w
$wietle konstatacji, ze naturalnie ww. okresy oddelegowania sa kategorig prawa pracy, a nie prawa
zabezpieczen spotecznych, na co ostatnio zwrocit uwage Trybunat Sprawiedliwosci UE w sprawie
C-17/19 Bouygues*.

Z danych ZUS wynika, ze spadek liczby A1 w 2020 r. wynikal przede wszystkim z malejacej (o
35422) liczby ww. zaswiadczen wydawanych na podstawie art. 12 ust. 1 rozporzadzenia
podstawowego (ich liczba ponownie wzrosta w 2021 r.). Z kolei jesli chodzi o osoby, ktore
normalnie wykonuja prace najemng w dwoch lub wigeej panstwach cztonkowskich, czyli na
podstawie art. 13 ust. 1 rozporzadzenia podstawowego, w latach 2019-2020 nastagpit wzrost o ok.
15 tys. poswiadczonych formularzy, a nastepnie w latach 2020-2021 nastgpit ich wprost
spektakularny wzrost o prawie 90 tys. 0oséb (o ponad 26%). Powyzsze liczby, w szczeg6lnosci w
kontekscie kierowcow w transporcie miedzynarodowym, dodatkowo potwierdzaja fakt, ze z
Polski, jako kraj wysylajacego, coraz cze$ciej wysyla sie¢ osoby na podstawie art. 13
rozporzadzenia podstawowego. Tym samym, oddelegowania z Polski maja zupehie inny profil
niz te z Niemiec®,

Jesli chodzi o osoby prowadzace dziatalno$¢ gospodarcza na podstawie art. 12 ust. 2
rozporzadzenia podstawowego - liczba Al maleje od 2016 r., ze szczegélnie gwattownym
spadkiem w latach 2019-2020 - co zrozumiate bioragc pod uwage COVID-19, jednak w 2021 r. nie
zaobserwowano szczegdlnego odbicia, a wiec ten trend zostat utrzymany. Biorgc pod uwage fakt,
ze formularze A1 wydane na podstawie art. 12 roéwniez sg ,,w odwrocie” - najprawdopodobniej

cze$¢ osob delegowanych na wiasny rachunek zdecydowata si¢ na podjgcie dziatalnosci na

42 Por. wyrok TSUE w sprawie C-17/19 Bouygues, pkt. 44 in.
43 F. De Wispelaere, L. De Smedt & J. Pacolet, Posting of workers, Report on Al Portable Documents issued in 2020,
op. cit., s. 12-13.
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podstawie Art. 13 ust. 2 - 4 rozporzadzenia 883/2004. Tym niemniej, w przypadku wszystkich
ww. podstaw prawnych - w 2021 r. poswiadczono wigcej Al niz w 2020 r.

Glownymi przyjmujacymi panstwami cztonkowskimi (warto przypomniec, ze takie wskazanie jest
mozliwe tylko w odniesieniu do formularzy Al poswiadczonych na podstawie art. 12
rozporzadzenia 883/2004, gdyz przy Al poswiadczanych na podstawie art. 13 tego rozporzadzenia
nie podaje si¢ informacji dotyczacych miejsca prowadzenia dziatalno$ci transgranicznej —
obejmuja one wszak prace w dwoch lub wigcej panstwach cztonkowskich) w 2021 r. byty Niemcy
(125 380 A1 wydanych na podstawie art. 12 rozporzadzenia podstawowego - wzrost z 113 138 w
2020 r.), Francja (23 591 - wzrost z 21 199), Belgia (16 687 - spadek z liczby 17 038) Holandia
(16 644 - spadek z 17 877) i Szwecja (13 306 - wzrost z 10 758).

Delegowanie obywateli panstw trzecich z Polski coraz czestszym zjawiskiem

Jak wspominano powyzej, W toku badan stwierdziliémy, ze coraz czestszym zjawiskiem w
Polsce sa oddelegowania wychodzace obywateli panstw trzecich, zwlaszcza obywateli
Ukrainy.

Co ciekawe, jeszcze dekade temu Polska nie byta krajem imigracyjnym - wrecz przeciwnie, ze
wzgledu na masowa mobilno$¢ po 2004 roku do innych panstw cztonkowskich Unii Europejskiej,
saldo migracji naszego kraju byto ujemne**. Jeszcze siedem lat temu Polska zajmowata jedno z
ostatnich miejsc wsrod panstw cztonkowskich UE pod wzgledem udziatu imigrantéw w ogdlnej
liczbie ludnosci. Zmienito si¢ to gwaltownie i znaczaco po 2014 roku, po pierwszej wojnie na
wschodzie Ukrainy. Od tego czasu do 2022 roku Polska przyjeta do dwoch milionow imigrantow
z Ukrainy. Po 2014 roku, po rosyjskiej aneksji Krymu i konflikcie zbrojnym w Donbasie, Polska
stala si¢ miejscem bezprecedensowego naptywu pracownikéw-imigrantow z Ukrainy. W
potaczeniu z silnym popytem na prace, ten gwattowny wzrost podazy sity roboczej zapewnit
istotny wktad we wzrost gospodarczy Polski*. Ta fala imigracji, o niespotykanej w nowoczesnej

historii Polski skali, byta istotna réwniez z perspektywy europejskiej*®.

4 Por. np. R. King, M. Okélski, Diverse, Fragile and Fragmented: The New Map of European Migration, Central and
Eastern European Migration Review 2018, s. 1-24.

4 P, Strzelecki, J. Growiec, R. Wyszyfiski, The contribution of immigration from Ukraine to economic growth in
Poland, op. cit.

46 Por. dane Eurostatu (2019) — w: Residence permits for non-EU citizens: First residence permits issued in the EU
Member States remain above 3 million in 2018, 25 pazdziernika 2019 r.,
https://ec.europa.eu/eurostat/documents/2995521/10189082/3-25102019-AP-EN.pdf/95e08bc8-476d-1f7d-a519-
300bdec438ch
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Pracownicy pochodzacy z krajow trzecich i delegowani w najwigkszej liczbie z Polski to przede
wszystkim obywatele krajow bylego ZSRR, a zwlaszcza Ukrainy. Poza wzgledami
ekonomicznymi i (ostatnio) humanitarnymi, przyciagaja ich stosunkowo silne wi¢zi historyczne i
spoleczne, a takze wspolne dziedzictwo kulturowe (dotyczace takze jezyka i religii), jak rowniez
to, ze w wigkszosci znajduja si¢ w bliskim sasiedztwie geograficznym z Polska, a ich jezyki
réowniez uwazane sa za podobne*’. Ponadto sze$¢ bylych republik Zwigzku Radzieckiego
(Ukraina, Biatoru$, Armenia, Gruzja, Motdawia i Rosja) korzysta ze specjalnego, uproszczonego
rezimu zatrudnienia, opartego na o$wiadczeniach o powierzeniu wykonywania pracy.

Co wigcej, obywatele niektorych z ww. panstw korzystaja rowniez z bezwizowego wjazdu do
Polski pod warunkiem posiadania paszportow biometrycznych. Tak jest w przypadku Motdawii,
Gruzji i przede wszystkim - Ukrainy (od 11 czerwca 20174). Jesli chodzi o Biatorusinéw, to choé
nie korzystaja oni z ruchu bezwizowego, to ich wjazd w celach zarobkowych jest od niedawna

utatwiony przez szereg instytucji prawnych*®.

Obywatele Ukrainy zdecydowanymi liderami (imigracji do Polski i oddelegowan z Polski)

Nie ulega watpliwosci, ze obywatele Ukrainy stanowig zdecydowanie najliczniejsza grupe
obywateli panstw trzecich w Polsce. Czynniki przyciagajace ich do Polski (‘pull factors’)
obejmuja wzgledy ekonomiczne, humanitarne (zwtaszcza po 2014 roku), a takze bliskosé
geograficzng oraz podobienstwa w jezyku, kulturze 1 do pewnego stopnia obyczajach spotecznych
i religijnych. Nie trzeba dodawaé, ze wptyw czynnikdw ,,wypychajacych” / ,,wymuszajacych”
(“push factors’) nasilit sig, gdy 24 lutego 2022 r. rosyjskie sity zbrojne rozpoczely zakrojong na
szeroka skale inwazj¢ na Ukraing z Federacji Rosyjskiej, z Bialorusi 1 z niekontrolowanych przez
rzad obszarow Ukrainy. W rezultacie znaczne obszary terytorium Ukrainy stanowig obecnie
obszary konfliktu zbrojnego, z ktérych uciekly lub uciekajg miliony osob. Jak szczegdtowo
opisano w naszym Raporcie, panstwa cztonkowskie Unii stwierdzity, Ze nastapil masowy naptyw

wysiedlencow w rozumieniu dyrektywy 2001/55/WE, w celu zapewnienia im tymczasowe]

47 Wedlug danych z reprezentatywnych badan Instytutu Spraw Publicznych w 2013 1., 41 procent Ukraifncow
twierdzito, ze zna lub rozumie jezyk polski - zob. tez np: J. Fomina, J. Konieczna-Satamatin, J. Kucharczyk, L.
Wenerski, Poland — Ukraine, Poles — Ukrainians. Look Across the Border. Warszawa, Instytut Spraw Publicznych,
Warszawa 2013.

48 Zob. M. Jaroszewicz, Zniesienie wiz dla Ukraincéw — konsekwencje i wyzwania, Osrodek Studiow Wschodnich,
https://www.osw.waw.pl/pl/publikacje/analizy/2017-04-26/zniesienie-wiz-dla-ukraincow-konsekwencje-i-wyzwania
49 Np. tzw. ‘Polish Business Harbour’ — instytucja adresowana do specjalistow IT. Zob. wiecej w dalszej czeéci
niniejszego Raportu.
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ochrony. Ich odpowiedz przybrata forme decyzji wykonawczej Rady 2022/382%°. W jej ramach
niejako ,,obudzono” dyrektywe 2001/55 w sprawie minimalnych standardéw przyznawania
tymczasowej ochrony®?.

Ponizej omawiamy réwniez wyliczenia oséb uciekajacych przed wojng - warto zwroci¢ uwage, ze
skalg obecnosci Ukraincéw w Polsce w kwietniu 2022 r. mozna szacowac¢ na ok. 2,9 min, w
podziale na dwie subpopulacje: osoby, ktore przebywaty w Polsce przed wojng rosyjsko-ukrainska
(ok. 1,35 mln) oraz populacje ok. 1,55 mln, ktéra przybylta po 24 lutego 2022 r.2,

Aby odwzorowa¢ i odpowiednio odda¢ zjawisko i wymiary delegowania obywateli panstw
trzecich (zwlaszcza Ukraincow) z Polski, przeanalizowali§my rowniez doktadnie, oprocz naptywu
takich obywateli do Polski rowniez sposoby zatrudniania takich osob w Polsce. Stato si¢ tak z
bardzo prostego i praktycznego powodu - legalny pobyt i legalne zatrudnienie s warunkami
wstepnymi dla korzystania z unijnych zasad koordynacji zabezpieczenia spolecznego (a wicc
do legalnego delegowania obywateli panstw trzecich do pracy za granica)®®. Wziglismy pod uwage

podstawy prawne (instytucje prawne), na podstawie ktorych obywatele panstw trzecich sg

najczgsciej zatrudniani w Polsce, uwzgledniajac najczestsze z tych podstaw - zezwolenia na

%0 Potwierdzita ona w art. 1 istnienie masowego naptywu do Unii wysiedlencow, ktérzy musieli opuéci¢ Ukraine w
wyniku konfliktu zbrojnego.

1 Dyrektywa Rady 2001/55/WE z dnia 20 lipca 2001 r. w sprawie minimalnych standardéw przyznawania
tymczasowej ochrony na wypadek masowego naptywu wysiedlencow oraz srodkow wspierajacych rownowage
wysitkow migdzy Panstwami Czlonkowskimi zwiazanych z przyjgciem takich osob wraz z jego nastgpstwami, Dz.
Urz. UE L 212, 7.8.2001, s. 12-23; por. tez: M. 1. Ciger, 5 Reasons Why: Understanding the reasons behind the
activation of the Temporary Protection Directive in 2022, EU Immigration and Asylum Law and Policy,
https://eumigrationlawblog.eu/5-reasons-why-understanding-the-reasons-behind-the-activation-of-the-temporary-
protection-directive-in-2022/

52 Por. M. Duszczyk, P. Kaczmarczyk, The War in Ukraine and Migration to Poland: Outlook and Challenges,
Intereconomics, 2022, 57(3), p. 167.

53 Zoh. wyrok TSUE w sprawie C-477/17 Balandin i in., pkt. 48.
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prace®, oéwiadczenia o powierzeniu wykonywania pracy cudzoziemcowi®, a takze zezwolenia na
prace sezonowa>®.

Rok 2021 byl rekordowy pod wzgledem wplywu pracownikow z zagranicy na polski rynek
pracy. Wedtug danych udost¢pnionych przez Ministerstwo Rodziny i Polityki Spotecznej, do
rejestru wpisano 1 979 866 oswiadczen o powierzeniu wykonywania pracy (z czego 1 635 104
dotyczyto obywateli Ukrainy®’), obywatelom panstw trzecich wydano w ubiegtym roku 504 172
zezwolenia na prace (z czego - 325 213 - obywatelom Ukrainy), a takze 113 435 zezwolen na
prac¢ sezonowa (w przewazajacej wigkszosci, 111 061 - obywatelom Ukrainy). O$wiadczenia o
powierzeniu pracy w 2021 roku dotyczyty faktycznie (w odniesieniu do ilo$ci 0sob, wobec ktorych
je zarejestrowano) 1 303 606 obywateli panstw trzecich (wsrdd nich - 1 055 226 - obywateli
Ukrainy). Dodajac do tej liczby ok. 0,5 mln zezwolen na prace (zwykle wnioskuje si¢ o nie na co

najmniej 1 rok) oraz ok. 100 tys. ,,indywidualnych” (odniesienie do ilosci oséb, na ktore je

4 Zezwolenie na prace (typu A, B, C, D oraz E) wydawane jest przez wojewode na wniosek pracodawcy.
Cudzoziemiec musi sam ubiegac si¢ o tytut pobytowy, aby mogt wykonywac legalnie prac¢ w Polsce na podstawie
zezwolenia na prace (do 3 miesiecy jest mozliwe wykonywanie pracy w ramach ruchu bezwizowego, jesli dla danego
panstwa wprowadzono takie rozwiazanie).

% QO$wiadczenie o powierzeniu wykonywania pracy cudzoziemcowi (,o$wiadczenie o powierzeniu
wykonywania pracy”) jest sktadane przez podmiot powierzajacy wykonywanie pracy, w celu wpisu o§wiadczenia
do ewidencji o$wiadczen. Oswiadczenie wpisane przez Powiatowy Urzad Pracy do ewidencji oswiadczen uprawnia
cudzoziemca do wykonywania pracy bez obowigzku posiadania zezwolenia na prace, jezeli praca wykonywana jest
na warunkach okreslonych w tym o$wiadczeniu.

Powiatowy urzad pracy wiasciwy ze wzgledu na siedzibe lub miejsce statego pobytu podmiotu powierzajacego
wykonywanie pracy cudzoziemcowi, wpisuje oswiadczenie o powierzeniu wykonywania pracy cudzoziemcowi do
ewidencji o§wiadczen, jezeli:

- cudzoziemiec, ktéremu zostanie powierzona praca jest obywatelem Republiki Armenii, Republiki Biatorusi,
Republiki Gruzji, Republiki Motdawii, Federacji Rosyjskiej lub Ukrainy, oraz

- praca cudzoziemca nie jest zwigzana z dziatalnoscia sezonowg (rozporzadzenie ws. podklasy dziatalno$ci wedtug
klasyfikacji PKD, w ktorych wydaje si¢ zezwolenia na prace sezonowa), oraz

- okres wykonywania pracy wskazany w ztozonym o§wiadczeniu nie jest dtuzszy niz 24 miesiace, a dzien rozpoczgcia
pracy nastapi nie pozniej niz za 6 miesiecy od daty zlozenia o$wiadczenia, oraz

- praca cudzoziemca nie jest zwigzana z: petnieniem funkcji w zarzadzie osoby prawnej (prezes, wiceprezes, cztonek
zarzadu), prowadzeniem spraw spdotki komandytowej lub komandytowo-akcyjnej jako komplementariusz lub
dziataniem w charakterze prokurenta podmiotu z KRS oraz

- wysoko$¢ wynagrodzenia cudzoziemca nie bedzie nizsza od wynagrodzenia pracownikéw wykonujacych prace
poréwnywalnego rodzaju lub na poréwnywalnym stanowisku.

% Zezwolenie na prace sezonowa moze by¢ wydane dla obywateli wszystkich panstw spoza Unii Europejskiej i
Europejskiego Obszaru Gospodarczego. Zezwolenie wydaje sig¢, jesli cudzoziemiec ma wykonywac prace w zakresie
dziatalno$ci bezposrednio zwigzanych z rolnictwem, le$nictwem, towiectwem i rybactwem lub gastronomia i
zakwaterowaniem. Zezwolenie na prace¢ sezonowa wydaje starosta wiasciwy ze wzgledu na siedzibg lub miejsce
zamieszkania podmiotu powierzajacego wykonywanie pracy cudzoziemcowi na okres nie dtuzszy niz 9 miesigcy w
roku kalendarzowym.

5 Por. dane Ministerstwa Rodziny i Polityki Spolecznej: https://psz.praca.gov.pl/web/urzad-pracy/-/8180211-
oswiadczenia-0-powierzeniu-wykonywania-pracy-cudzoziemcowi-wpisane-do-ewidencji-oswiadczen-
obowiazujace-0d-2018-r-
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zarejestrowano) pracownikow sezonowych (o niektore z ww. zezwolen na pracg sezonowa
wnioskowano co najmniej raz) mozna by sadzi¢, ze w 2021 r. ok. 1,9 mln obywateli panstw
trzecich (w tym co najmniej 1,5 mln Ukraincow) posiadato jeden z trzech najpopularniejszych
tytulow do wykonywania legalnej pracy w Polsce. Biorac pod uwage, ze wedlug wstepnych
szacunkow catkowita liczba oséb zatrudnionych w polskiej gospodarce na dzien 31 grudnia 2021
r. wynosita 15,0 mIn 0s6b®®, jak podano, bardzo przyblizony szacunek®® oznacza, ze obywatele
panstw trzecich mogli stanowi¢ do 12,7% calkowitej liczby o0s6b zatrudnionych w Polsce w
2021 r. (11,4%, jesli zastosowanie mialyby dane Eurostatu®, zakladajace catkowite
zatrudnienie w kraju na koniec 2021 r. na poziomie 16 639 100 0séb).

Jesli chodzi o udziat obywateli innych niz polscy podlegajacych ubezpieczeniom spotecznym w
Polsce do ogotu 0s6b podlegajacych tym ubezpieczeniom - wynosit on 5,4% na dzien 31 grudnia
2021 r. (95,6 wszystkich obywateli innych niz polscy, ktorzy stanowili t¢ liczbe, to obywatele
pafstw trzecich) i ponad 6% w aktualnych danych na rok 2022°%%. Byt on niZszy niz udziat
delegowanych obywateli panstw trzecich w ogolnej liczbie A1 po$wiadczonych na podstawie art.
12 i 13 rozporzadzenia podstawowego zardéwno w roku 2020, jak i 2021°%2. Najwiecej obywateli
panstw trzecich zgloszonych do ubezpieczen emerytalnych i rentowych wedtug sekcji PKD
ptatnika w Polsce zarejestrowano w nastepujacych sekcjach:

- N - dziatalno$¢ w zakresie ustug administrowania i dziatalno$¢ wspierajaca — 186 680 0s0b
wedtug stanu na dzien 31 grudnia 2021 r. (20,9%);

- C - przetworstwo przemystowe — 141 953 osoby (15,9%);

- H - transport i gospodarka magazynowa — 134 744 osoby (15,1%);

- F - budownictwo — 117 991 (13,2%).

58por,

file:///C:/Users/MarcinKIE%C5%81BASA/Downloads/pracujacy i wynagrodzenia w_gospodarce narodowej w
2021 roku dane wstepne 2.pdf

% Brak konkretnych zagregowanych danych liczbowych dotyczacych pozostatych tytutéw do legalnego zatrudnienia
w Polsce.

80 Zob. dane Eurostatu pod adresem:
https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=nama_10 al0 e&lang=en

61 Por. T. Zolciak, G. Osiecki, Praca szuka cudzoziemca. Rosnie liczba platnikow ZUS, 12 maja 2022,
https://praca.gazetaprawna.pl/artykuly/8416744,rosnie-liczba-platnikow-zus-obcokrajowcy-ukraincy.html

82 Por. Informacja ZUS: Rosnie liczba platnikéw sktadek i ubezpieczonych, 13 maja 2022, https://www.zus.pl/-
[ro%C5%9Bnie-liczba-p%C5%82atnik%C3%B3w-sk%C5%82adek-i-ubezpieczonych
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Delegowania obywateli panstw trzecich z Polski rosng nawet pomimo pandemii

Jesli chodzi o delegowania obywateli panstw trzecich z Polski, zbadalismy liczbe formularzy Al
poswiadczonych dla nich w poszczeg6lnych latach, ich gtowne narodowosci oraz podziat wedlug
najistotniejszych podstaw prawnych - art. 12 i 13 rozporzadzenia 883/2004.

Ogolna liczba A1 poswiadczonych na dwoch wyzej wymienionych podstawach prawnych wzrosta
w latach 2018-2019 z 23 269 do 50 643. Ta ostatnia liczba oznaczata, ze Al poswiadczone dla
obywateli panstw trzecich na tych podstawach stanowily 8,2% wszystkich Al
poswiadczonych przez Polske w 2019 roku (A1 poswiadczone dla Ukraincow stanowity ok. 7%
wszystkich A1 wydanych w Polsce w tym roku).

Co ciekawe, Al poswiadczone w Polsce obywatelom panstw trzecich w 2020 r. okazaly si¢ w
pewnym stopniu ,,odporne” na pandemi¢ COVID-19. W 2020 r. bowiem, w poréwnaniu do 2019
r., laczna ilo§¢ A1 wydanych na podstawie art. 12 i 13 rozporzadzenia 883/2004 na rzecz
obywateli panstw trzecich wzrosta z 50 643 do 63 640. W liczbach bezwzglednych najwickszy
wzrost dotyczyt Ukraincow (9 612 PD Al wigcej niz w 2019 r.), natomiast jesli chodzi o wzrost
procentowy, to najwickszy odnotowano w przypadku Biatorusinéw. Biorac pod uwage, ze w 2020
r. po$wiadczono 607 639 A1l na podstawie art. 12 i Art. 13 rozporzadzenia 883/2004%, 10,5%
wszystkich A1 poswiadczonych na podstawie tych dwoch przepisow zostalo poSwiadczonych
obywatelom panstw trzecich (Al poswiadczone na podstawie tych przepisow Ukraincom
stanowity 8,7% wszystkich A1 wydanych w Polsce w tamtym roku).

Co istotne, dane ZUS z 2021 r. pokazuja, ze te dane liczbowe ulegly dalszemu (znacznemu)
podwyzszeniu. W tym roku 115 240 A1l poswiadczonych na podstawie art. 12 (14 500), jak i
art. 13 (100 740) rozporzadzenia 883/2004 zostalo wydanych obywatelom panstw trzecich
(wzrost z 63 640 w 2020 r.!). Biorac pod uwage fakt, ze catkowita liczba A1 poswiadczonych w
2021 r. w Polsce wyniosta 676 775, a te poswiadczone na podstawie art. 12 1 art. 13 rozporzadzenia
podstawowego to 667 24454, 17,2% zaswiadczen zostalo poswiadczonych na podstawie art. 12
i 13 rozporzadzenia 883/2004 w 2021 r. obywatelom panstw trzecich. 91 933 z tych Al

poswiadczono obywatelom Ukrainy (12 064 na podstawie art. 12 i 91 933 na podstawie art.

83 }.3czna iloé¢ Al poswiadczonych w 2020 1. to 619 127. Pozostale formularze A1 zostaty po$wiadczone na podstawie
art. 11 ust. 3 lit. b), art. 15, art. 11 ust. 4, art. 11 ust. 5, art. 16 ust. 1 rozporzadzenia 883/2004, a takze wobec ,, 056D
zatrudnionych/samozatrudnionych, o ktorych mowa w pkt 2.1 zaswiadczenia A1 (34 zaswiadczenia) .

64 Pozostale formularze Al zostaly po$wiadczone na podstawie art. 11 ust. 3 lit. b), art. 15, art. 11 ust. 4, art. 11 ust.
5, art. 16 ust. 1 rozporzadzenia 883/2004, a takze wobec ,,0s0b zatrudnionych/samozatrudnionych, o ktérych mowa w
pkt 2.1 zaswiadczenia A1” (97 zaswiadczen)”.
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13), co oznaczalo, ze 13,8% wszystkich formularzy Al poswiadczonych na podstawie art. 12

i 13 rozporzadzenia 883/2004 w 2021 r. w Polsce dotyczylo obywateli Ukrainy.

Nieprawidlowosci w delegowaniu - mala liczba kontroli, niewielki odsetek odmownych
decyzji ZUS dotyczacych Al

Panstwowa Inspekcja Pracy (PIP), wlasciwa m.in. w sprawach zwigzanych z potencjalnymi
nieprawidlowos$ciami w zakresie delegowania do Polski, a takze delegowania z Polski, realizuje
kontrole dotyczace delegowania pracownikdéw z terytorium RP; w wigkszo$ci inicjowane sg one
whnioskiem zagranicznej instytucji kontrolnej o dokonanie ustalen w stosunku np. do polskiego
podmiotu delegujacego. W 2020 r. odnotowano zmniejszong liczb¢ kontroli, dotyczacych
delegowania pracownikow z terytorium RP do pracy w innych krajach europejskich. W 2020 r.,
ostatnim z danymi dostepnymi w cato$ci, przeprowadzono tacznie 156 takich kontroli. To o prawie
100 mniej niz w 2019 roku 1 wbrew wcze$niejszej tendencji, zgodnie z ktora ich liczba rosta (w
2018 roku byto ich 204)%,

Dziatania kontrolne prowadzone przez PIP rzucaja $wiatto na niektdre przyktady nielegalnych (lub
co najmniej watpliwych) wzorcoOw praktyk podmiotow delegujacych, takie jak na przyktad:

- obchodzenie przepisow o wynagrodzeniu obowigzujagcych w kraju oddelegowania
(przyjmujacym) - poprzez wyptacanie nalezno$ci z tytutu podrézy stuzbowych, ktére nie sa
uznawane przez wtadze zagraniczne za sktadnik wynagrodzenia pracownika;

- kierowanie do pracy poza terytorium Rzeczypospolitej Polskiej, w celu realizacji umow
zawartych z kontrahentami zagranicznymi 0sob, ktorych uprzednio nie taczyt z polskimi
podmiotami stosunek pracy lub innego rodzaju wi¢z prawna;

- delegowanie pracownikow z terytorium Rzeczypospolitej Polskiej przez firmy korzystajace z
ustug tzw. biur wirtualnych;

- delegowanie do pracy za granica obywateli panstw trzecich - gtéwnie obywateli Ukrainy 1
Bialorusi, w tym réwniez tych nielegalnie zatrudnionych w Polsce. Nierzadko s3 to réwniez
cudzoziemcy niezgtoszeni do ubezpieczen spotecznych w Polsce, ktorzy nie legitymuja sie
formularzem Al;

- pozorne delegowanie pracownikow do panstw UE, gtoéwnie obywateli panstw trzecich formalnie

,»zatrudnionych” w firmach zarejestrowanych w Polsce (w wigkszosci na podstawie oswiadczen o

8 Sprawozdanie z dziatalnosci Panstwowej Inspekcji Pracy za rok 2020, Warszawa 2021, s. 173.
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powierzeniu wykonywania pracy), ktoérzy nigdy nie podjeli pracy na terytorium RP, gdyz ich
celem bylo jedynie uzyskanie w ten sposob ,,przepustki” do innych panstw UE/EOG, co stanowi
naduzycie instytucji delegowania pracownikéw w ramach $§wiadczenia ustug®®.

Brak jest rowniez oficjalnych danych na temat naduzy¢ dotyczacych zaswiadczen Al. Jedynymi
danymi statystycznymi, z ktorych mozna wnioskowa¢ o nieprawidlowosciach, sg dane z zakresu
decyzji odmownych podejmowanych przez ZUS po otrzymaniu wniosku o poswiadczenie
formularza Al. Ich analiza przynosi nastepujace konstatacje:

- w roku 2019 wydano 6 889 decyzji odmownych (w tym: 2 989 — nie spetniato warunkow i 3 900
— ,,inna przyczyna’)

W sumie wigc decyzje odmowne stanowily 1,50% wszystkich A1 po§wiadczonych w Polsce w
tamtym roku (647 989).

- w roku 2020 wydano 3 309 decyzji odmownych (w tym: 1 569 — nie spetniato warunkow i 1 740
— ,,inna przyczyna”)

Zatem, na 619 127 A1 (w tym zaswiadczenia wydane obywatelom brytyjskim) udzial decyzji
odmownych wynioést 0,53%.

Wreszcie, w roku 2021 wydano 3 493 decyzji odmownych (w tym: 1 020 — nie spetniato warunkow
i 2473 — ,,inna przyczyna”). Zatem, udzial decyzji odmownych, biorac pod uwage 676 775 Al

poswiadczonych w Polsce w tamtym roku, wyniost 0,51%.

(Jedynie) przejsciowy wplyw pandemii COVID-19 na delegowania z Polski ...

Pandemia COVID-19 i wynikajace z niej ograniczenia odbity si¢ na delegowaniu do i z Polski —
jednakze w odniesieniu do delegowan wychodzacych - jedynie przejsciowo.

Jesli chodzi 0 delegowania do Polski, to w 2020 r. zmniejszyly si¢ one 0 21,92% w poréwnaniu
z rokiem 2019 (cho¢ w liczbach bezwzglednych ten spadek byt stosunkowo skromny - z 31 217
do 24 373%).

Zmiany w zakresie delegowan wychodzacych byly bardziej zr6znicowane. Liczba formularzy
Al poswiadczonych w Polsce w 2020 r. zmniejszyta si¢ o 28 862 w poréwnaniu z 2019 r. (z 647
989 do 619 127). Ta ostatnia liczba byta jednak nadal wigksza o 13 417 w poroéwnaniu do liczby

8 Sprawozdanie z dziatalnosci Panstwowej Inspekcji Pracy za rok 2020, op. cit., s. 175.
57 Jedynie w przypadku delegowania obywateli Ukrainy do Polski odnotowano niewielki wzrost — 0 7,36% (z 8 745
do 9 389).
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A1 poswiadczonych w Polsce w 2018 roku (nie wspominajgc o danych z lat poprzednich). Co
wigcej, w 2021 roku liczba wychodzacych A1 znaczaco wzrosta —do 676 775.

Mozna zatem stwierdzi¢, ze pandemia wywarta jedynie chwilowy wptyw na delegowania z Polski.
Jej oddziatywanie bylo wyraznie widoczne w poszczegdlnych miesigcach 2020 roku. Co
zaskakujace, najwigksze spadki odnotowano w sierpniu (o 21,4% rok do roku) oraz we wrze$niu
2020 roku (0 22,4% rdr). Spadki w tych dwoch miesigcach byly rowniez wicksze w wartoSciach
bezwzglednych niz spadki w miesigcach, w ktorych jasno wida¢ byto poczatkowy szok
towarzyszacy pandemii — tj. w kwietniu (-17,7%), maju (-11,5%) i w czerwcu (-11,5%) 2020 r.
Jednak poczawszy od marca 2021 roku (pierwszy wzrost - z 59 420 A1 w 2020 r. do 60 056 w
2021 r.) wzrosty zaczely by¢ odczuwalne i od tego czasu w zadnym miesigcu 2021 r. nie

odnotowano spadku w stosunku do tego samego miesigca w 2020 r.

... podobnie jak wplyw dyrektywy rewizyjnej 2018/957

Biorac pod uwage nature delegowania (w przewazajacej mierze z Polski, a nie do Polski) mozna
bylo przewidzie¢, ze zastosowanie dyrektywy rewizyjnej 2018/957 bedzie miato ograniczony
wpltyw na delegowanie do i z Polski. Wydaje si¢, ze nasze badania potwierdzity t¢ wlasnie
hipotezg. Istotng, niekorzystng role, moze poza delegowaniem z Polski w miesigcu sierpniu 2020
r., naszym zdaniem, odegrata raczej pandemia COVID-109.

Nie bez kozery wspominamy o tym miesigcu 2020 roku. W tym bowiem miesigcu odnotowano
najwigkszy spadek miesigc do miesigca w 2020 roku (obok spadku w okresie marzec-kwiecien
2020 roku - co jest zrozumiate, biorac pod uwage zaostrzone srodki antycovidowe wprowadzone
w marcu 2020 roku i ogdlny stan niepewnos$ci, wyczuwalny zarowno w gospodarce, jak w
spoleczenstwie w Polsce 1 w calej UE). Spadek liczby poswiadczonych w sierpniu 2020
formularzy Al (z 51 164 w lipcu do 43 564 w sierpniu) moze wynika¢ z faktu, ze dyrektywa
rewizyjna miata by¢ transponowana i stosowana od 30 lipca 2020 r., zatem poczatkowa
niepewno$¢ (by¢ moze - w polaczeniu z letnim zamieszaniem i sceptycyzmem zwigzanym z
COVID-19) mogta przyczyni¢ si¢ do tak niekorzystnej zmiany. Hipoteza ta wydaje si¢ tym
bardziej wiarygodna, ze w kolejnych miesigcach ilosci poswiadczonych Al znaczaco wzrastaty

(do 55 469 we wrzesniu i do 58 251 w pazdzierniku 2020 r.).
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Innym potencjalnym skutkiem stosowania dyrektywy rewizyjnej mogt by¢ spadek sredniej liczby
czasu trwania (w dniach) formularzy Al wydanych na podstawie art. 12 rozporzadzenia
podstawowego (z 290 dni w 2019 r. do 273 dni w 2021 r.).
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1. Introduction
Posting of workers is a hybrid type of intra-EU labour mobility based on the free movement of

services, which has experienced a strong upward evolution during the last fifteen years, as a part
of the larger notion of intra-EU mobility®®. Based on Art. 49 et seq of the TFEU, it is to be
differentiated from another important form of labour mobility: migration to another EU Member
State under the free movement of workers (Art. 45 et seq. TFEU), as posted workers are employees
who are sent by their employer to carry out a service in another EU Member State on a temporary
basis. As such, the legal regulation of posting of workers is a side-effect of the desire to establish
a single market for services, a sector that accounts for 70 per cent of GDP and employment in
majority of the Member States®®. The free movement of services, one of the ‘fundamental
freedoms’ of the internal market of the EU allows businesses and self-employed persons to deliver
services on a non-discriminatory basis in other Member States than their country of establishment.
Rather than moving to other countries independently (as ‘migrant workers’, relying on their rights
under Art. 45 et seq. TFEU), posted workers, including also Third-Country Nationals, are sent (or
‘post themselves’) as part of a cross-border service provided by their employer (or by themselves)
pursuant to Art. 56 et seq. TFEU™.

Therefore, the situation of posted workers is ‘split” — even though they carry out work in the
receiving (‘host’) Member State, their residence is not shifted to the host country, as they, by and
large, stay connected with their home country, given that their agreement concerning employment
(either contract of employment or a civil-type contract is concluded there) and they generally
remain affiliated to the social security system of their home country, while they become subject to
certain areas of the labour and employment legislation of the host country71; most of them are also

fully taxed in the Member State where their employer is established, when their posting missions

8 Cf. F. De Wispelaere, L. De Smedt, J. Pacolet, Posting of workers. Report on Al Portable Documents issued in
2019, Luxembourg: Publications Office of the European Union, 2021, p. 9. See also E. Fries-Tersch, M. Jones & L.
Sidland (2021), 2020 Annual Report on intra-Eu Labour Mobility, Network Statistics FMSSFE. European
Commission; S. Giubboni, Dopo Viking, Laval e Ruffert: in cerca di un nuovo equilibrio tra diritti sociali e mercato,
[in:] Liberta economiche e diritti sociali nell’Unione Europea. Dopo le sentenze Laval, Viking, Riiffert e Lussemburgo,
a cura di A. Andreoni e B. Veneziani, Roma 2009, p. 124 et seq.; S. Sciarra, L ’Europa e il lavoro. Solidarieta e
conflitto in tempi di crisi, Roma-Bari 2013.

89 Cf. C. Barnard, The Substantive Law of the EU. The Four Freedoms, p. 365.

0 G. Davies & D. Kramer, The Posting of Workers [in:] R. Schiitze, T. Tridimas (eds.), Oxford Principles of European
Union Law Vol. 2: The Internal Market, Oxford (manuscript submitted for publication, available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3939196), p. 5.

" See D. Lens, N. Mussche, I. Marx, The different faces of international posting: Why do companies use posting of
workers, European Journal of Industrial Relations 2021, p. 2-3.
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last less than 183 days per 12-month period’2. Indeed, some Member States — e.g., Slovenia,
Slovakia, Hungary, or Poland — collect significant revenues from the outgoing posted workers in
relation to their overall labour tax revenues”®.

Given the above complex legal framework, posting of workers is far from unambiguous — as rightly
noted by Y. Jorens and F. De Wispelaere, who quite rightly also observe that ‘it is an
understatement to say that the topic of ‘posting’ stirs up strong emotions .

However, the reason of such unambiguity lies not only in the complex legal framework, but also
in the impact which posting of workers exerts in other areas of life, economy and politics. Indeed,
it is one of the most salient issues discussed at the EU level during the last decade. It is also an
area where the interests pursued by the ‘new’ Member States which joined the European Union in
2004 and after that date, have openly clashed with those of the ‘old” Member States. The posting
debate has traditionally been demonstrated as a clash between the internal market freedom to
provided services in the Union and the right to collective action representing the autonomy of
states to organize their collective labour law and social systems as they please, independently from
the Union™.

Indeed, on the one hand, posting of workers is sometimes viewed as a vehicle for labour and social
security cost competition on the internal market of the EU, as the comparative advantage enjoyed
by some of the Member States might mean that entrepreneurs located on their territories might be
in a strong position to win contracts put out to tender by contracting authorities in some of the host

Member States’® and workers themselves may become detached from the local regulatory and

2 G. Davies & D. Kramer, The Posting of Workers, op. cit., p. 5. See also A.A.H. van Hoek, Re-embedding the
transnational employment relationship: A tale about the limitations of (EU) law?, CMLR 2018, p. 459 et seq.

8 Cf. G. Davies & D. Kramer, The Posting of Workers, op. cit., p. 5; F. De Wispelaere, J. Pacolet, Posting of workers:
the impact of social security coordination and income taxation law on welfare states, HIVA-KU Leuven Working
Paper, Leuven 2015, p. 15-17 — the latter Authors estimated the percentage for Poland to be as high as 6.8%, with the
proviso that the real annual impact of posting of workers on the labour tax revenues would, however, be lower since
the posting period will not be equal to 12 months.

Y. Jorens, F. De Wispelaere, Intra-EU posting: looking for solutions: a Herculean or a Sisyphean task? [in:] p. 113.
Authors rightly point out to the fact the ‘intra-EU posting is a ‘confused concept’ — as the notion of ‘a posted” worker
/ person is used both in the Regulation 883/2004 (hereinafter ‘the Basic Regulation’) and the Posting of Workers
Directive, yet with differences in scope — cf. p. 114 et seq.

5 Z. Rasnaca, Identifying the displacement, op. cit., p. 131-132.

76 See F. Costamagna, Regulatory Competition in the Social Domain and the Revision of the Posted Workers Directive
[in:] Labour Mobility and Transnational Solidarity in the European Union, a curadi S. Borelli, A. Guazzarotti, Napoli
2019, p. 82; C. Barnard, EU Employment Law, Oxford 2012, p. 213 et seq.
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institutional context of wage setting, labour rights, industrial relations and social security, or, in
other words, the aspirations to equal treatment that Art. 45 TFEU seeks to achieve’’.

Some commentators challenge this perception, pointing to the limited practical impact of this form
of labour mobility if viewed from a more general perspective. In particular, they point to the fact
that data, although couched in considerable uncertainty, seem to show that posting is actually quite
limited from a quantitative point of view, affecting just 1% of the total number of employees in
the EU’®. Furthermore, labour and social security cost differentials, although certainly very
important, are not the only drivers to be taken into account in the very discussion’®. A substantive
amount (even up to 35% of all postings) occurs in high-value chains and concerns a highly skilled
workforce. In these cases, labour standards’ differentials are not an issue and certainly not the

reason why undertakings post their workers in another Member State®°,

7 Cf. G. Davies & D. Kramer, The Posting of Workers, op. cit., p. 6 as well as the literature cited therein; I. Wagner,
N. Lillie, European Integration and the Disembedding of Labour Market Regulation: Transnational Labour Relations
at the Euroepan Central Bank Construction Site (2014) Journal of Common Market Studies 2, p. 403 et seq. See also
concerns elaborated in D. Lens, N. Mussche, |. Marx, Europe’s ever expanding mobility patterns — posting, third-
country nationals and the single European labour market, Herman Deleeck Centre for Social Policy Working Paper
No. 19.08, July 2020. p. 7-8.

8 F. Costamagna, Regulatory Competition in the Social Domain and the Revision of the Posted Workers Directive
[in:] Labour Mobility and Transnational Solidarity in the European Union, a cura di S. Borelli, A. Guazzarotti, Napoli
2019, p. 82. F. De Wispelaere, J. Pacolet, An Ad Hoc Statistical Analysis on Short Term Mobility - Economic Value
of Posting of Workers. The Impact of Intra-EU-Cross-Border Services, with Special Attention to the Construction
Sector, Leuven, 2016, p. 17 et seq.

8 Cf. generally - M. Kielbasa, Prawa socjalne w Unii Europejskiej a granice swobéd rynku wewnetrznego / Social
rights in the European Union and the boundaries of the internal market freedoms, Warszawa 2017; E. Voss, M. Faioli,
J.-P. Lhernould, F. ludicone, Posting of Workers Directive - Current Situation and Challenges, Study for the EMPL
Committee, 2016, p. 14 et seq.

8 F. Costamagna, Regulatory Competition in the Social Domain and the Revision of the Posted Workers Directive,
op. cit., p. 83-84; N. Mussche, V. Corluy, I. Marx, How Posting Shapes a Hybrid Single European Labour Market,
European Journal of Industrial Relations, 2017, p. 7 et seq. Of many, see also: D. Kukovec, Whose Social Europe?,
Lecture Delivered during the Conference ‘Developing Europe: Regional Policy and Free Markets in European Legal
Discourse’, Harvard Law School, 16 April 2010, IGLP Working Paper Series 2011, no. 3,
http://papers.ssrn.com/sol3/papers.cfm?abstract id=1800922; C. Barnard, A Proportionate Response to
Proportionality in the Field of Collective Action, ELRev 2012, 37(2); S. A. de Vries w: The protection of fundamental
rights within Europe’s internal market after Lisbon — An endeavour for more harmony [in:] Balancing Fundamental
Rights with the EU Treaty Freedoms: The European Court of Justice as ‘tightrope’ walker (eds.: S. A. de Vries, X.
Groussot, G. T. Petursson), The Hague 2012, p. 16 et seq.; C. Barnard, Posting Matters, Arbeidsrett 2014, vol. Il, nr
I; D. Leczykiewicz, Conceptualising Conflict between the Economic and the Social in EU Law after Viking and Laval
[in:] M. Freedland and J. Prassl, (eds), Viking, Laval and Beyond, Oxford 2014; p. 312 — 313; cf. also the also the
dissenting opinion in this regard— S. Weatherhill, Viking and Laval: The Internal Market Perspective [w:] M.
Freedland and J. Prassl, (eds), Viking, Laval and Beyond, Oxford 2014, p. 23 et seq.; K. Maslauskaité, Posted Workers
in the EU: State of Play and Regulatory Evolution. Policy Paper No. 107, Notre Europe — Jacques Delors Institute
2014; D. Kukovec, Taking Change Seriously, The Retoric of Justice and the Reproduction of the Status Quo, at
http://papers.ssrn.com/sol3/papers.cfm?abstract id=2302389; D. Kukovec, Law and the Periphery, European Law
Journal 2015, Vol. 21, No. 3; D. Lens, N. Mussche and I. Marx, The different faces of international posting: Why do
companies use posting of workers?, European Journal of Industrial Relations, 2021; N. Rennuy, Shopping for Social
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Poland has long been among the main ‘sending” Member States. Actually, until 2019 it was Poland
where the most PDs Al had been issued every year; only then was it surpassed in a number of

PDs A1 issued by Germany?®!,

1.1. Research questions
The purpose of this study, drawn up within the framework of the POSTING.STAT®%is fourfold.

Firstly, it is envisaged to contribute to dissipate the above-mentioned uncertainties by analysing
data on intra-EU posting of workers from Poland and to Poland, including those on third-country
nationals®. Based on data from public institutions, as well as available analyses of other entities
and interviews conducted in Poland, the authors analysed the scale, characteristics and impact of
intra-EU posting of workers. Indeed, our report aims to be the first systematic study to provide

Security Law in the EU, Common Market Law Review 2021, 58; M. Bottero, Posting of Workers in EU Law:
Challenges of Equality, Solidarity and Fair Competition, Kluwer Law International, AH Alphen aan den Rijn, 2021.
8L F, De Wispelaere, L. De Smedt & J. Pacolet, Posting of workers, Report on Al Portable Documents issued in 2020,
HIVA-KU Leuven, November 2021, p. 10-11.

82 POSTING.STAT brings together a consortium of universities and research centres from 10 different Member States
to promote the evidence basis through the collection and analysis of national micro-data. The geographical scope of
the project covers the six main ‘sending” Member States (Germany, Poland, Italy, Spain, Slovenia and Luxembourg)
and the six main ‘receiving’ Member States (Germany, France, Belgium, Austria, the Netherlands and Luxembourg)
of posted workers. For more see the project’s website: https://hiva.kuleuven.be/en/news/newsitems/posting-stat-
Seenhancing-collection-and-analysis-national-data-on-intra-eu-posting; see also the Twitter account of the
consortium: https://twitter.com/PostingStat

8 Please note that for the sake of readership, we sometimes used the term ‘foreigner’ interchangeably with ‘third
country national’ throughout the text, as we intended to keep the already-existing structures in the Polish translations
used in practice - e.g., the notion of the ‘foreigner’ is used in case of the so-called ‘declarations of entrusting the
performance of work to a foreigner’ or a notion of the Polish Act on foreigners’ [PL: ‘Ustawa o cudzoziemcach’].
However, it is worth noting that in keeping with Art. 2(6) of the Regulation (EU) 2016/399 of the European Parliament
and of the Council of 9 March 2016 on a Union Code on the rules governing the movement of persons across borders
(Schengen Borders Code), ‘third-country national’ means any person who is not a Union citizen within the meaning
of Article 20(1) TFEU and who is not covered by point 5 of this Article [members of the family of a Union citizen
exercising the right to free movement to whom Directive 2004/38/EC of the European Parliament and of the Council
(21) applies or third-country nationals and their family members, whatever their nationality, who, under agreements
between the Union and its Member States, on the one hand, and those third countries, on the other hand, enjoy rights
of free movement equivalent to those of Union citizens].

What is more - generally speaking, in the Polish law there are at least 3 different legal acts dealing with employment
of non-Poles — and they all use slightly different notions to define ‘a foreigner’. Following especially the law of
15.06.2012 Act of 15.06.2012 on the effects of employing foreigners staying illegally on the territory of the Republic
of Poland [Ustawa o skutkach powierzania wykonywania pracy cudzoziemcom przebywajgcym wbrew przepisom na
terytorium Rzeczypolitej Polskiej] (Journal of Laws 2021, item 769), in all other situations that above we shall use the
generic form of ‘a foreigner’ to refer to all persons who are not citizens of Poland and ‘a third-country national’ to
refer to persons who are neither citizens of Poland nor citizens of the EU / EEA Member State / Switzerland. In this
regard, see also: M. Vah Jevsnik, M. Kietbasa, S. Danaj, M. Szaraniec, There and Gone Again? Migration and Posting
of Third Country Nationals from the Sending Countries’ Perspective, forthcoming in the European Labour Law
Journal 2022; M. Szypniewski, E. Podgdrska-Rakiel, Zatrudnianie w Polsce cudzoziemcéw spoza UE, Warszawa
2018, p. 15 et seq.
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such a thorough assessment of the above-mentioned data, which are being (and have been)
collected by various domestic authorities, yet to date lacked their full exposition in one separate
study dedicated to the intra-EU posting of workers.

Secondly, our report is aimed at providing answers and comments concerning various phenomena,
in particular those connected with the posting of workers from Poland (as this is the major flow in
intra-EU labour mobility), such as:

- posting of third-country nationals (and the issue of over- / under- representation of third-country
nationals posted from Poland as compared to their share in the Polish labour market)8*;

- war on Ukraine and its effects to both the employment of the third-country nationals in Poland
and on their posting abroad.

Thirdly, the aim of our report was also to map the impact of the COVID-19 pandemic on the
posting of workers to and from Poland. Indeed, while there has been some data on the impact of
the pandemic on the employment and social security coverage in Poland, such data have not been
so far presented with regards to posted workers and the objective of the report is to fill in that gap.
Last, but not least, our report aims at shedding some light to the implementation and application
of the Revision Directive 2018/957/EU amending the Basic Directive 96/71/EC concerning the
posting of workers in the framework of the transnational provision of services®. In this regard,
while demonstrating and discussing the data obtained from the ZUS, complaints of Poland and
Hungary to the Court of Justice of the EU®® as well as the Act of 24 July 20208, implementing the
Revision Directive into Polish law were tackled and developed.

Given the above, we had conducted analyses in four main research areas and thus we have been
able to come up with the following main research questions, corresponding to four main research

areas:

84 See also the concept of ‘EU movers’ in: D. Lens, N. Mussche, 1. Marx, Europe’s ever expanding mobility patterns
— posting, third-country nationals and the single European labour market, Herman Deleeck Centre for Social Policy
Working Paper No. 19.08, July 2020; p. 6.

8 Directive (EU) 2018/957 of the European Parliament and of the Council of 28 June 2018 amending Directive
96/71/EC concerning the posting of workers in the framework of the provision of services, OJ L 173, 9.7.2018, p. 16—
24 (‘Revision Directive / Directive 2018/957).

8 Actions for annulment brought on the basis of Art. 263 TFEU — C-626/18 Republic of Poland v European Parliament
and the Council of the European Union and C-620/18 Hungary v European Parliament and the Council of the European
Union (ECLI:EU:C:2020:1001)— see more in Chapter 5 hereof.

87 See Chapter 5 hereof.

38




1) What are the scale, characteristics and impact of intra-EU posting from and to Poland?
(Chapter 2);

2) What are the scale and characteristics of ‘irregular’ intra-EU posting from and to Poland?
(Chapter 3);

3) What is the impact of the COVID-19 pandemic on intra-EU posting from and to Poland?
(Chapter 4);

4) What is the impact of Directive 2018/957/EU amending Directive 96/71/EC? (Chapter 5).

Given the above-mentioned aims and the research questions, we decided to structure the report
into five chapters. Following the introduction, Chapter 2 describes the scale and characteristics of
posting of workers to and from Poland — starting with the structure of foreigners (and third-country
nationals®) within the Polish labour market and ending with the issue of posting third-country
nationals from Poland, including the impact of the Russo-Ukrainian war of 2022.

We decided to employ such a structure, as Poland, which just a decade ago was not an immigration
country, has since then become just that, which was both the effect of the mass immigration of
Poles following Poland’s accession to the EU and the solution to the lack of domestic workers. It
also seems to have influenced indirectly the number of outgoing postings. We describe herein also
the incoming postings, which are a low-key phenomenon, both as compared to the outgoing ones
as well as given the scale of intra-EU postings altogether. The chapter demonstrates that Poland is
primarily a sending (and not receiving) country. The contents of the chapter are rounded up by the
description of posting third-country nationals from Poland, that has been a growing phenomenon
in the recent years and certainly places Poland as the main provider of third-country work
throughout the Union. Since Ukrainian citizens constitute by far the most numerous cohort of such
workers, it goes without saying that the impact of the war on posting must have been examined —
thus its presence in the last part of this very chapter.

Chapter 3 depicts the scale and characteristics of ‘irregular’ posting to and from Poland. It relies
chiefly on data provided by the Polish authorities concerning various violation connected with
posting to / from Poland. It shows inter alia the numbers (surprisingly low — given especially

8 In this report, the notion “foreigners” includes all non-Polish nationals, whereas the notion “third-country nationals”
(also abbreviated as “TCNs”) is used in regard to non-EU, EEA or Switzerland citizens.
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assumptions made in various fora) of negative decisions / refusals to issue Portable Documents A1
in the context of outgoing postings.

Chapter 4 examines the impact of the COVID-19 pandemic (as well as policies adopted in
response thereto) on the posting of workers to and from Poland. Given the lack of targeted data on
Poland at the EU level, monthly data are analysed, showing the decline of outgoing postings during
the pandemic’s peak months, and showing the unquestionable impact of the pandemic on the
numbers of outgoing (and to a lesser extent) also incoming postings.

Chapter 5 focuses on the adoption, application, and transposition into the Polish law of the
Revision Directive 2018/957. Since Poland and Hungary were the only Member States to contest
the very Directive — their actions have been described herein as well. A tentative takeaway of the
analysis is that the transposition of the Directive has not impacted adversely (especially the
outgoing) posting - yet more data and the studies following their obtainment should be carried out
in this regard to further examine this phenomenon.

The carrying out of the above-mentioned research has resulted in the added value of the Report.
In particular, it manifests itself in the collection of volumes of additional data on posting to and
particularly from Poland, their careful selection, examination and presentation to readers, along
with spelling out of the conclusions and (where appropriate) recommendations.

The authors are convinced it will add to the data collected and reported at EU level and will
contribute to a better understanding of some processes and latest trends in posting of workers to
and from Poland.

1.2. Methodology

To be able to answer the above-mentioned research questions and carry out this Report’s aims, we
employed a mixed research-based methodology, making use of its quantitative and qualitative
dimensions.

Firstly, it goes without saying that the availability of relevant data provided by the competent
authorities is not available to the same extent throughout the EU. In Poland, the interesting feature
thereof is that data are generally collected by competent authorities (and to some extent also
described by them in their various reports), however the challenge is the categorization of the raw

data in order to make informed conclusions. At the same time, it needs to be emphasized that the
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cooperation from the Polish authorities concerning the collection has always been, despite the time
constraints and the above-mentioned data limitations, of the highest quality.

In our report, we made use of data drawn from a plethora of sources. Questions concerning the
number and characteristics of the outgoing postings have been answered chiefly using statistical
data on Portable Documents A1l (including those issued to third-country nationals) kindly provided
to us by the Polish Social Insurance Institution (ZUS) available from 2010, while issues related to
the incoming postings were dealt with using primarily data and reports of the National Labour
Inspectorate (NLI/PIP) and the Main Labour Inspectorate (MLI / GIP) —which has been gathering
such data since 2016%.

The processing of data by the Polish team both at the Cracow University of Economics (CUE) and
at the European Labour Mobility Institute (ELMI) has been substantively supplemented by the
data collected from the other Polish competent authorities, most notably the Statistics Poland
(GUS), , the Ministry of Family and Social Policy (MRIiPS), the Polish Border Guard (BG / SG),
Polish Office for Foreigners (UdSC) as well by data publicly available on other websites of offices,
as well as through a query of scientific, popularizing and static studies in the present regard.

Last, but certainly not least, several expert interviews were carried out to inquire about the data
and phenomena observed throughout the research, as well as to validate the interpretation of the
very data and the outcome of the quantitative examinations. Such interviews were carried out with
representatives of the ZUS, the NLI, the MLI and other entities as well as with several Members
of the European Labour Mobility Institute — for which the authors remain very much indebted.
Finally, the findings of the Report are also based on the review of the existing Polish and foreign
literature on the intra-EU posting of workers, as well as on the careful examination of the current

regulatory frameworks related to the intra-EU labour mobility and posting of workers.

8 See more in Chapter 2.2.
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2. Scale, characteristics, and impact of intra-EU posting of

workers
In this chapter we present data on the number of workers posted to Poland and from Poland. We

take a dynamic approach showing a decade-long trends. Unavoidably, we also pay attention to the
effects of the revised Directive on the posting of workers and on the outbreak of the COVID-19
pandemic. The two latter issues are dealt with in greater detail in separate sections further in the
Report. Before presenting general data, we calculate first the importance of third-country nationals
in the Polish labour market (cf. Chapter 2.1). The importance of the legal employment of third-
country nationals in Poland for legal posting stems directly from the jurisprudence of the Court of
Justice of the EU. In its judgment in C-477/17 Balandin®, the Court held that third country
nationals, who temporarily reside and work in different Member States in the service of an
employer established in a Member State, may rely on the coordination rules laid down by
Regulations Nos 883/2004 and 987/2009 in order to determine the social security legislation to
which they are subject, provided that they are legally staying and working in the territory of the
Member States. Therefore, legal stay and work in Poland is a precondition to being able to legally
post them abroad — hence the role of the issues dealt with in Chapter 2.1°2.

We then depict the posting of workers to Poland (which is a relatively marginal phenomenon, as
set out below). Then, we present the issues concerning the outgoing postings (Chapter 2.3),
including a separate sub-chapter 2.4. on posting of third-country nationals from Poland, in which
we assess the importance of posted TCN workers in the total number of posted workers from
Poland, to compare both such percentages in order to make an assessment of over- or

underrepresentation.

2.1. Increasing number of foreigners (including third-country
nationals) living and working in Poland

2.1.1. Introduction
Just a decade ago, Poland was not an immigration country — quite the contrary, due to the post-

2004 mass mobility to other European Union Member States, the migration balance of our country

9 See the judgment of the CJEU in C-477/17 Balandin [ECLI:EU:C:2019:60], para. 47-48.

% Please note that given the scope of our Report, we do not set out herein the full picture of titles of legal stay and
work in Poland. For the overviews thereof, cf. e.g., Outline of Polish Labour Law System (edited by K. W. Baran),
Warszawa 2016; Z. Hajn, L. Mitrus, Labour Law in Poland, Warszawa 2018.
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was negative®?, as about 1.2 million Poles (3% of the population) left the country between 2002
and 2013, with a particularly remarkable wave of 0.7 million emigrants to the United Kingdom
and Ireland in 2004—2008. According to the 2011 population census, the total number of foreigners
staying in the country was estimated at approximately 100,000. Just seven years ago (in 2015),
Poland was ranked as one of the last among EU Member States in terms of the share of immigrants
in the total population. This changed abruptly and substantially in 2014, after the first war in the
East of Ukraine.

From that year onward Poland admitted between one and two million immigrants from Ukraine.
This wave of immigration, of an unprecedented scale in Poland’s modern history, was significant
also from the European perspective. In particular “in 2018, one out of five first residence permits
issued in the EU was granted by Poland (635,000, or 20% of total permits issued in the EU)”, and
conversely “citizens of Ukraine (527,000 beneficiaries, of which almost 78% in Poland) continued
to receive the highest number of permits in the EU”®, In the years 2016—-2018 Poland was also the
top OECD destination for temporary labour immigrants®*. The above also translates itself generally
into more and more foreigners® working in Poland, as will be demonstrated below. Last, but
certainly not least, the Russo-Ukrainian war that started with the Russian aggression on Ukraine
on 24 February 2022, opened up a whole new chapter in this regard.

Given those perspectives, it goes without saying that the employment situation of foreigners / third-

country nationals should be depicted in the present Chapter.

92 See e.g., R. King, M. Okolski, Diverse, Fragile and Fragmented: The New Map of European Migration, Central
and Eastern European Migration Review 2018, 1-24.

9 Cf. Eurostat (2019), Residence permits for non-EU citizens: First residence permits issued in the EU Member States
remain above 3 million in 2018, 25 October 2019, retrievable at:
https://ec.europa.eu/eurostat/documents/2995521/10189082/3-25102019-AP-EN.pdf/95e08bc8-476d-1f7d-a519-
300bdec438ch

% P. Strzelecki, J. Growiec, R. Wyszynski, The contribution of immigration from Ukraine to economic growth in
Poland, Review of World Economics, 2021, Published online on 20 Sept 2021, retrievable at
https://link.springer.com/article/10.1007/s10290-021-00437-y, p. 2. See also: OECD, International Migration
Outlook 2020, Paris: OECD Publishing 2020, retrievable at: https://www.oecd-ilibrary.org/social-issues-migration-
health/international-migration-outlook-2020_ec98f531-en

% The divide between free labour mobility by EU citizens on the one hand and nationally controlled labour migration
by third-country nationals rightly shed light to inter alia by D. Lens, N. Mussche and I. Marx in: A hole in the wall of
fortress Europe: The trans-European posting of third-country labour migrants, International Migration 2021; 00, p.
1 & 14, retrievable at: https://onlinelibrary.wiley.com/doi/10.1111/imig.12867

As mentioned before - by the third-country nationals we understand the persons who are not citizens of a European
Union (EU) Member State (and thus not persons with the right to free movement within the Union) — following what
was rightly pointed out to by K. Kall, A. Brzozowska, N. Lillie, K. Matuszczyk & J. Salamonska, Regional Case
Study. From Ukraine to Finland and Estonia via Poland. Migration and posting of third country nationals. Work
Package 4, Jyvaskyla / Warsaw 2020, p. 5.
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2.1.1.1. Reasons for the presence (substantially increased in recent years) and
posting of TCNs
Workers hailing from third countries and posted in largest numbers from Poland are mostly

nationals of the former USSR countries. First of all, as mentioned before, these countries share
relatively strong historical and societal links, but also common cultural heritage (e.g., Slavic
language and relative religious similarity)® as well as are mostly in close geographical proximity
to Poland and the languages are considered similar, too®’.

Secondly, a lot of them, especially from six former Soviet Union republics (Ukraine, Belarus,
Armenia, Georgia, Moldova, and Russia) have enjoyed a special simplified regime of
employment, based on the so-called ‘declarations of entrusting the performance of work to a

foreigner®8.

% A. Grzymata-Kazlowska, A. Brzozowska, From Drifting to Anchoring. Capturing the Experience of Ukrainian
Migrants in Poland, Central and Eastern European Migration Review, Vol. 6, No. 2, 2017, pp. 103-122, doi:
10.17467/ceemr.2017.04, p. 108.

9 According to data from the representative research of the Institute of Public Affairs in 2013, 41 per cent of
Ukrainians claimed that they speak or understand Polish — for more see e.g.: J. Fomina, J. Konieczna-Satamatin, J.
Kucharczyk, L.. Wenerski (2013). Poland — Ukraine, Poles — Ukrainians. Look Across the Border. Warsaw: Institute
of Public Affairs.

% This legal instrument is set out in Art. 87(3) in conjunction with Art. 90(10)(1) of the Act on Employment Promotion
and Labour Market Institutions (Journal of Laws 2022.690, as amended), as well as § 2 of the Regulation of the
Minister for Family, Labour and Social Policy of 8 December 2017 on the countries to whose nationals certain
provisions concerning the seasonal work permit and the provisions concerning the declaration on entrusting work to
a foreigner apply (Journal of Laws 2017.2349, as amended).

A declaration of entrusting the performance of work to a foreigner (hereinafter also referred to as ‘a declaration
on entrusting work’ / ‘DoEW’ — referred to as ‘declaration of the intention to entrust work to a foreigner’ prior to
2018) is the result of the simplification of labour regulations for citizens of a certain group of countries. This group is
a closed catalogue for the time being, and the countries with a simplified procedure include Armenia, Belarus, Georgia,
Moldova, Russia and, in particular, Ukraine. A declaration is to be submitted by the employer to the relevant Poviat
Labour Office ((second (following voivodships [regions], lower tier of administrative division of Poland (the lowest
are municipalities [gmina]- currently there are 16 voivodeships, 308 poviats and 65 cities with poviat rights, 2489
municipalities (including 11 municipalities of the capital city of Warsaw)). Once the declaration is submitted, the
authority carries out the procedure for entry into the register of declarations without a standard ‘labour market test’,
i.e., verification whether the employer's staffing needs can be met on the local labour market, within the framework
of the recruitment conducted by the Poviat Labour Office. This constitutes a significant acceleration of the work permit
for a foreigner, as - as a rule - the procedure for entering the employer's statement on entrusting work to a foreigner
should take 7 days.

Such a declaration, when registered, used to entitle a third-country national to legally take up employment in Poland
for 6 months in the following 12 months. After such a 6-month-long period, a further declaration could not have been
registered for the next 6 months (as a result of the 12-month settlement period).

We are expecting increases of numbers of DoEWSs following the amendments to the Polish immigration law (including
to the Act on Foreigners and the Act on Employment Promotion and Labour Market Institutions — cf. the Act of 17
December 2021 on amending the Act on foreigners and certain other acts, Journal of Laws 2022, item 91), which
came into force on 29 January 2022 that extended the period of such declarations from 6 to 24 months and eliminated
the 12-month settlement period (therefore declaration may be registered practically one after another) - cf. e.g.,
Changes in the Act on Foreigners, retrievable at: https://www.gov.pl/web/udsc-en/changes-in-the-act-on-foreigners.
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What is more, the citizens of certain of the above-mentioned countries also enjoy visa-free entry
to Poland provided that they hold biometric passports. This is the case of Moldova (since 28 April
2014°°); Georgia (from March 2017%%); and most notably — Ukraine (since 11 June 2017°Y). When
it comes to Belarussians, although they do not enjoy the visa-free regime, their entry for work
purposes has recently been facilitated by a number of legal institutions. They included inter alia a
special regime of the IT and entrepreneurs-oriented, so-called “Poland. Business Harbour”
(“PBH”) programme'®? or simplified procedures of issuing visas to Poland to persons living in
Belarus by the Minister of Foreign Affairs®,

It goes without saying that the citizens of Ukraine are by far the most numerous group of third-
country nationals in Poland. Poland attracts Ukrainians by being neighbours and as a country with
a similar language and cultural ties. There are many legal ways for Ukrainians to find a job in
Poland. The most popular include studying at a Polish university with the prospect of further
employment and remaining in Poland (or going abroad); labour migration to Poland (we describe

three most frequently used legal basis (titles) in that regard below); setting up a company or a

9 However, it did not result in a significant increase in Moldovan departures to the EU, nor in an increase in the
number of refugee status applications submitted to EU countries (as was the case, for example, in the Western Balkan
countries). According to the Moldovan Border Service, between 28 April 2014 and 27 April 2015, more than 241,000
holders of Moldovan biometric passports (only such passports entitle to visa-free border crossing) left for EU
countries, of which up to 90% have already returned to Moldova - cf. M. Jaroszewicz, K. Catus, Moldawia: rok po
wprowadzeniu ruchu bezwizowego [Moldova: one year after the introduction of visa-free travel regime], Centre for
Eastern Studies, retrievable at: https://www.osw.waw.pl/pl/publikacje/analizy/2015-05-06/moldawia-rok-po-
wprowadzeniu-ruchu-
bezwizowego#:~:text=28%20kwietnia%20min%C4%85%C5%82%20rok%2C%200dk%C4%85d,na%200kres%20
d0%203%20miesi%C4%99cy).

100 Since then the number of work permits issued for Georgian citizens in Poland has gone up considerably — cf.
Obywatele Gruzji w Polsce [Georgia citizens in Poland], https://www.gov.pl/web/udsc/obywatele-gruzji-w-
polsce#:~:text=Wzrost%20liczby%20Gruzin%C3%B3w%200siedlaj%C4%85cych%20si%C4%99,ruchu%20bezwi
zoweqo%20w%202017%20r.

101 See more: M. Jaroszewicz, Zniesienie wiz dla UkraincOw — konsekwencje i wyzwania [Visa Abolition for
Ukrainians - consequences and challenges], Centre for Eastern Studies, retrievable at:
https://www.osw.waw.pl/pl/publikacje/analizy/2017-04-26/zniesienie-wiz-dla-ukraincow-konsekwencje-i-wyzwania
102 PBH has been addressed to IT experts. Third-country nationals have the opportunity to obtain a visa to Poland on
simplified terms. They can undertake work (or commence business activity) without a work permit. In order for a
candidate to obtain a visa, the prospective employer from the IT industry must apply to the programme. The notified
employer will issue a document confirming their interest in hiring the candidate. This is attached to the visa application
— see the Regulation of the Minister of Development, Labour and Technology of 20 November 2020 amending the
regulation on cases in which entrusting work to a foreigner in the territory of the Republic of Poland is allowed without
the need to obtain a work permit (Polish Journal of Laws 2020 item 2081, as amended).

103 Cf. https://studio.pwec.pl/aktualnosci/alerty/wizy-dla-osob-mieszkajacych-na-
bialorusi#:~:text=Wizy%20d0%20Polski%20d1a%200s%C3%B3b%20mieszkaj%C4%85cych%20na%20Bia%C5%
820rusi%20wydawane%20przez%20Ministra%20Spraw%20Zagranicznych,-

29%2D04%2D2021 &text=12%20kwietnia%202021%20r.,ministra%20w%C5%82a%C5%9Bciwego%20d0%20spr
aw%?20zagranicznych
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starting business activity (including sole trader’s activity), and the issue of the so-called “Card of
a Pole” (“Polish Card”) based on Polish ancestry%. It is mostly people who get married in Poland
or have a work permit that plan their future life in Poland. Students were often keen to return to
Ukraine especially if the political and economic processes will support their self-realisation plans,
whereas some labour migrants use their Polish visa to arrive to other European states®.

The beginning of the tragic events in the form of the Russian annexation of Crimea and the armed
conflict in Donbass resulted in that those living in these territories started to look for a safe place
to live, particularly in Poland, which contributed to the large number of Ukrainians coming to
Poland to flee hostilities and rebuild their lives®.

Indeed, from 2014 onwards Poland witnessed an unprecedented inflow of immigrant workers from
Ukraine. Coupled with strong labour demand, this surge in labour supply provided a major
contribution to Poland’s economic growth!®’. Until 2014 the impact of immigration on GDP
growth in Poland remained rather negligible (below 0.1 pp.). Since 2014 the contribution of the
labour input of immigrants rapidly grew, though, becoming a significant part of Poland’s growth
potential. In the period 2013-2018 the contribution of the inflow of Ukrainian workers to Poland’s
GDP growth ranged between 0.3 pp. to 0.8 pp. per annum (0.5 pp. per annum on average), so that
the inflow of Ukrainian workers was responsible for about 13% of economic growth in Poland in
2013-18. In fact, in 2016-18 growth in the labour input of immigrants contributed to GDP growth
more than the impact of growth in the labour input of Polish citizens!®.

It is very difficult to actually provide the total number of third-country nationals in Poland, since

the existing data are either non-existent or fragmented and tend to overlap. By way of example,

104 A, Zubik, (2014), Suthasna trudova mihracia ukraintskogo naselenia w Polshu. Ekonomithna ta Socialna
Geografia. Naukovi Zapiski, 1, 111. Please note that apart from the above-mentioned three most frequently used titles,
there are no coherent and exhaustive data concerning the other employment titles; we deal with this issue below as
well.

195 For the context see especially the comprehensive research of S. Cukut Krili¢, K. Toplak, M. Vah Jevsnik, Posting
of third country nationals. A comparative study, ZRC SAZU Ljubljana, December 2020.

106 B, Skoczynska-Prokopowicz, Foreign labour migration of Ukrainians to Poland: statistical research from the
perspective of Ukrainian studies, Zeszyty Naukowe Politechniki Slaskiej, Seria Organizacja i Zarzadzanie, 2018, No.
122, p. 201 et seq. According to the Author, the peak was 2014 when Ukrainians constituted 34% of the entire group
of foreigners seeking asylum abroad. The Polish government considered 2,318 applications that year. There were far
fewer of them 2,305, in 2015, and in 2016 there were 1,229. There were not many acceptances since the Polish
government believed just the territories of Crimea, Luhansk and Donetsk were unsafe, while the rest of Ukraine was
regarded as completely safe. That was the dominant reason to decline applications for refugee status.

W7 p, Strzelecki, J. Growiec, R. Wyszynski, The contribution of immigration from Ukraine to economic growth in
Poland, op. cit.

108 p, Strzelecki, J. Growiec, R. Wyszyniski, The contribution of immigration from Ukraine to economic growth in
Poland, National Bank of Poland (NBP) Working Paper No. 322, p. 34.
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different public authorities and media outlets provide different data based on a mix of indicators —
e.g., the number of persons entering Poland (e.g., the Polish Border Guard on 14 July 2022
indicated that its officers cleared as much as 4,775 million Ukrainian citizens since 24 February
2022199 the number of Ukrainian citizens (not to mention other third-country nationals) living in
Poland, which according to the Union of Polish Metropolii at the end of May 2022, amounted to
3.37 million!, or the number of Ukrainians based on a number of their phones logging in to Polish
mobile networks (3,463,881 in March 2022, up from 1,277,259 in March 2021'1%),

On top of that, there are diverging figures concerning holders of various titles of legal stay
(residence) in Poland (a previously mentioned precondition to a legal outgoing postings). Among
the Polish residence titles there are: a visa, a temporary residence permit, a permanent residence
permit, a residence permit for a long-term EU resident. In addition, third-country nationals exempt
from the visa requirement may enter and stay in Poland under the so-called ‘visa-free regime’.
Unfortunately, the statistics on the above-mentioned titles are not centralized, which results in their
incompleteness and fragmentation (some of those actually available are not up to date either). The
most up-to-date and comprehensive data from the Polish Office for Foreigners (UdSC) show that
as of 1 January 2021 more than 457 thousand third-country nationals held valid residence titles in
Poland. Out of that number, 272,4 thousand TCNs held temporary residence permits (which can
be issued for up to 3 years), whereas 102.1 thousand were entitled to permanent residence. Also,
81.5 thousand citizens of the EU Member States were entitled to registered residence in Poland.
Of 457 thousand persons described above, the largest groups were the citizens of Ukraine — 244,2
thousand, Belarus - 28,8 thousand and Germany - 20,5 thousand. What is crucial though, is that
the above figures do not take into account persons staying in Poland temporarily under the visa-
free regime or on the basis of visas.

Given the above inconsistencies, what seems to be the most valid indicator, providing at least

approximated figures, is the data concerning employment of third-country nationals. At the same

109 See the Twitter account of the Border Guard of 14 July 2022 - https://twitter.com/Straz_Graniczna

Y0 Cf. J. Krzemitiski, W duzych polskich miastach przebywa juz 1,4 min Ukrairicow, a w catej Polsce - 3,4 min [There
are already 1.4 million Ukrainians in large Polish cities and 3.4 million in Poland as a whole], Portal Samorzadowy,
28 June 2022, https://www.portalsamorzadowy.pl/polityka-i-spoleczenstwo/w-duzych-polskich-miastach-przebywa-
juz-1-4-min-ukraincow-a-w-calej-polsce-3-4-min,387474.html

ULl Cf. D. Pawtowska, D. Uhlig, Juz 3,5 min Ukrairicow w Polsce - policzeni po telefonach komérkowych [Already
3.5 million Ukrainians in Poland - counted by mobile phones], Wyborcza.pl, 11 April 2022,
https://biqdata.wyborcza.pl/biqdata/7,159116,28317083,juz-3-5-miliona-ukraincow-w-polsce-policzeni-po-
telefonach.html
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time, also the data in this regard are not exhaustive — there are no overall and comprehensive data
concerning certain situations and statuses of third-country nationals — e.g., holding a valid ‘Card
of a Pole’, being a graduate of a Polish upper-secondary school, full time studies, being a spouse
of a Polish citizen with a temporary residence permit on the territory of the Republic of Poland
granted as a result of marriage, etc.'*2. Therefore, for the sake of our analysis, we took into account
three employment titles, which are most frequently issued to third-country nationals, namely 1)
work permits!t3; 2) the previously-mentioned declarations on entrusting work; 3) as well as
‘temporary residence permits due to seasonal work’ [‘seasonal work permits’]*%4,

In 2020, fewer work permits for foreigners were issued in Poland than in the previous year. That
marked a difference to 2015-2019, a period of systematic increase in the number of work permits
issued in Poland. In our opinion, this was due to COVID-19 pandemic on the one hand but also to
the shift in the employment titles issued in Poland to TCNs to declarations on entrusting work,
rather than work permits. Altogether, there were 1,519,599 of such declarations issued, and even
though they were 120,484 less than in 2019, in 2021 those numbers rebounded considerably and
confirmed the trend, visible already in 2019. As mentioned before, all signs seem to weigh in
favour of the hypothesis that those numbers are set to go up again after the amendments to the
Polish immigration law, applicable from 29 January 20221*°,

In 2020, 406,496 work permits were issued in Poland — approximately 38.2 thousand less than in
2019 (yet their number increased by a whopping 340.7 thousand compared to 2015). They were
still most often issued to citizens of Ukraine — 72.6% of all work permits were issued to Ukrainian

112 For a list of situations where a third-country national is not obliged to hold a work permit for a legal work in Poland
see the information of the Polish Office for Foreigners: https://archiwalna.udsc.gov.pl/en/cudzoziemcy/obywatele-
panstw-trzecich/chce-pracowac-w-polsce/

113 A work permit is a decision of a competent authority, entitling a third-country national legally residing in Poland
to perform work under the conditions specified in the content of the permit. This document is issued at the request of
an entity entrusting work to a foreigner by the voivode (head of regional administration) competent for its seat or place
of residence.

114 1n existence till 1 January 2018, provided for in the Art. 185a of the Act of 12 December 2013 on Foreigners Article
185a of the Act in conjunction with Art. 88(2) Article 88 (2) of the Act of 20 April 2004 on employment promotion
and labour market institutions and the implementing acts. Seasonal work permits are issued to the entity temporary
entrusting work performance or for another entity entrusting work performance. Such permits shall be granted for the
period of the permit for seasonal work held by the foreigner or extension of seasonal work permit, not longer than 9
months from the day of the first entry, for the purpose of seasonal work, occurring in the given calendar year. The
permit may also be granted if the circumstances, which constitute the basis for application for the permit, do not justify
the foreigner’s stay within the territory of the Republic of Poland for a period longer than 3 months.

115 Unless a practice of the so-called ‘announcement procedure’ concerning employment of Ukrainian citizens after
24 February 2022 will bring about the increased numbers of persons employed on the basis of such legal title, at the
expense of especially the declarations on entrusting work.
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nationals, followed by Belarussians (7.6% of all permits). Considerable numbers of the permits
were also issued to citizens of Georgia and India (both of 2% of the total permits’ number) and
Moldavians (1.9%). The most numerous group among those, for whom work permits were issued
were workers in industry and crafts (34.4% of the total number of permits issued). A significant
share of permits was also issued to workers performing the so-called ‘simple work’ (30.4%) and
for operators and assemblers of machinery and equipment (20.3%). The number of declarations of
entrusting work was considerably higher —in 2020, 1,519,365 such declarations were registered.
In turn, 2021 was actually a record year in terms of the impact of foreign workers on the Polish
labour market. According to data made available by the Ministry of Family and Social Policy,
nearly 2 million declarations of entrusting work to a foreigner were entered into the register
(1,979,866 declarations were entered into the register, of which 1,635,104 were registered for
Ukrainian citizens)!® along with 504,172 work permits (of which — 325,213 — issued to Ukrainian
citizens), as well as 113,435 seasonal work permits (overwhelming majority, 111,061 — to
Ukrainian citizens) that were issued to third-country country nationals.

In turn, when it comes to ‘individual persons’ behind the declarations of entrusting work!’, the
declarations actually concerned 1,055,226 persons of Ukrainian nationality and 1,303,606 persons
from third countries in total in 2021. According to the available data of the Ministry of Family and
Social Policy, the persons for whom such declarations were registered most frequently, were
“labourers performing simple tasks in industry” (264,054 declarations registered), “warehousemen
and related workers” (146,751) and “non-industrial blue-collar workers” (144,245)!18,

One more set of statistics needs to be mentioned herein - the number of third-country nationals
registered in the Polish Social Security Institution (ZUS). Of note is that the ZUS’ data in this
regard by and large provide information on non-Polish citizens, therefore throwing in the mix also
the foreigners (non-Polish citizens of the EU); however, the number of such Union citizens are

relatively meagre.

116 See the data provided by the Polish Ministry of Family and Social Policy: https://psz.praca.gov.pl/web/urzad-
pracy/-/8180211-oswiadczenia-0-powierzeniu-wykonywania-pracy-cudzoziemcowi-wpisane-do-ewidencji-
oswiadczen-obowiazujace-0d-2018-r-

117 This issue is relevant as until 29 January 2022 more than 1 declaration could have been issued to a given third-
country national (after that date, this too, could be possible, however in practice the declarations issued for a maximum
period of 24 months will dominate the spectrum).

118 See the data of the Ministry of Family and Social Policy as well as: A. Blaszczak, Rekordowa liczba imigrantéw
zarobkowych w Polsce. Niezaspokojony popyt / A record number of economic immigrants in Poland. Unsatisfied
demand, Rzeczpospolita, 25 January 2022, retrievable at: https://www.rp.pl/rynek-pracy/art19323661-rekordowa-
liczba-imigrantow-zarobkowych-w-polsce-niezaspokojony-popyt
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Such comprehensive numbers have also been breaking records - according to the latest data from
the Polish Social Insurance Institution, it reached 1,011,820 million non-Polish citizens registered
at the ZUS for retirement and pension disability pension insurance [ “ubezpieczenie emerytalne i
rentowe ”/ as of 30 June 2022, including 729,002 Ukrainian citizens'®. This is almost one-third
more than at the end of 2020*?°. Indeed, the number of such insured persons has never been so
high. For the sake of comparison, in February 2020, just before the outbreak of the pandemic, the
number of non-Polish citizens reported for insurance in ZUS slightly exceeded 688 thousand!?!
and as of 31 January 2022 there were 871,559 such persons (including 620,771 Ukrainian citizens).
When it comes to legal bases of the insurance (subjection to social security), the complete
breakdown as of 30 June 2022 pursuant to the basis for insurance (social security) is not available
yet, however, one could take into account in this regard percentages inferred from the figures as
of 31 March 2022. Nearly 59% were persons who were workers (employed on the basis of an
employment contract pursuant to the Polish Labour Code!??), while only 2.6% were ‘persons
running a non-agricultural business activity’; the basis for the rest (some 38.5%) were civil law
contracts — mainly — contracts of mandate, service contracts (to which the provisions on mandate

apply) and agency contracts'?3,

2.1.1.2. Legal employment of foreigners (third-country nationals) in Poland
Immigration and employment of foreigners and third-country nationals in Poland are governed by

a score of legal acts, most importantly by the Act of 20 April 2004 on Employment Promotion and
Labour Market Institutions'?*, the Act of 12 December 2013 on Foreigners*?®, Act of 15 June 2012

119 The number of non-Polish citizens, who are subject to retirement and disability pension insurance as of that date,
cf.: https://psz.zus.pl/kategorie/ubezpieczeni/ubezpieczenia-emerytalne-i-rentowe

120 A, Btaszczak, A record number of economic immigrants in Poland, op. cit.

121 Cf. https://www.zus.pl/o-zus/aktualnosci/-/publisher/aktualnosc/0/niemal-15-7-min-osob-ubezpieczonych-w-
zus/4240661

122 For more — see Chapter 2.1.1.6. herein.

123 please note another type of civil law contract — a contract for specific work (,,Umowa o dzieto” - Art. 627 of the
Polish Civil Code) does not constitute an independent title for social insurance and health insurance in Poland.
Therefore, a person employed on its basis is not entitled to pension, disability, sickness, accident, or health insurance.
However, in the case of concluding a contract for specific work with a person with whom an entrepreneur also has
concluded an employment contract, all mandatory contributions will have to be paid on the concluded contract for
specific work, too, as it is the case of an employment contract. Apart from that case, no social security contributions
are levied on a contract for specific work.

124 Journal of Laws 2021.1100, as amended.

125 Journal of Laws 2021.2354, as amended.
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on consequences of entrusting work to foreigners residing on the territory of the Republic of

Poland in violation of the regulations'?®

, as well as of implementing regulations.

The regulatory framework concerning labour immigration to Poland distinguishes between three
categories: EU/EEA and Swiss nationals, special categories of third-country nationals, and the rest
of third-country nationals. In accordance with the EU law, EU/EEA and Swiss nationals have free
access to the Polish labour market, whereas the other two categories must obtain an official permit
(in its various forms) to access it under diverse conditions depending on which category they
belong to. What is more, as mentioned before, a special regime concerning employment of TCN
workers which includes nationals of Ukraine, Belarus, Russia, Armenia, Georgia, and Moldova —
namely - declarations on entrusting work - is in place, being made even more flexible lately, with
the coming into force on 29 January 2022 of previously-mentioned amendments of Polish
immigration law.

Adding to the full picture are also the provisions of the so-called ‘Special Law on assistance to
Ukraine’*?’, which provided for a new, special procedure of employing Ukrainian citizens (and
their spouses). In particular, its Art. 22 is worth quoting here:

“Art. 22. (1) A citizen of Ukraine shall be entitled to work in the territory of the Republic of Poland
during the period of stay in accordance with the applicable legislation if:

1) his/her stay in the territory of the Republic of Poland is considered legal pursuant to Article 2,
paragraph 1 or

2) is a citizen of Ukraine legally residing in the territory of the Republic of Poland

- if the entity commissioning work to a Ukrainian citizen notifies within 14 days from the date of
taking up employment by the Ukrainian citizen the Poviat Labour Office competent for the seat or
place of residence of the entity about commissioning work to that citizen.

(2) In the case referred to in paragraph 1, the notification is made through the ICT system -
praca.gov.pl.”

Essentially - this provision enables the legal and super-flexible employment of every Ukrainian
citizen (not necessarily escaping war — also those who legally stayed in Poland beforehand!) —
provided that the online (!) notification pursuant to Art. 22(2) is carried out.

126 Journal of Laws 2012.769, as amended.

127 Adopted by the Polish Parliament and signed into law by the President on 12 March 2022 as ‘the Law on assistance
to citizens of Ukraine in connection with the armed conflict on its territory’ (Journal of Laws 2022, item 583,
hereinafter referred to also as: ‘the Special Law on assistance to Ukraine’ / ‘Special Law on Ukraine’).
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Against the above-mentioned background, generally speaking, third-country nationals are allowed
to work in Poland if they have obtained an employment title — being a work permit, including an
‘S-type permit’ (seasonal work permit) or the so-called 'single permit', unless specific provisions
of law allow for exemptions therefrom or for carrying out work without the need to hold a permit.
The most important of exemptions have since 2018 been declarations on entrusting work.
Moreover, the Polish system distinguishes between employment contracts and civil law
contracts'?,

However, immigration procedures generally require third-country nationals to obtain an
employment title regardless of the type of contract they have been offered. It is the job-offeror that
must apply for the work permit'?°. The latter is issued by the administrative authorities in the
municipality where the employer is registered*.

The precondition to obtaining a work permit in Poland for a third-country national is the so-called
'labour market test', which is the screening procedure of the Polish labour market for eligible Polish
or EU/EEA/Swiss nationals for the open position carried out by Poviat Labour Offices prior to
allowing the permit application to proceed. Some professions are exempted from the test, but
exemptions to the labour market screening are made inter alia based on shortage occupations lists
issued by authorities, as well as based on the characteristics of the employee, such as foreigners
already residing in Poland uninterruptedly for 3 years or nationals of Ukraine, Belarus, Russia,
Armenia, Georgia, and Moldova in certain professions or having worked at least 3 months on the
basis of a registered declaration on entrusting work!3!,

Apart from other pull factors'3?, after liberalizing its immigration policy in the recent years, Poland
created attractive conditions to pull workers from third countries who, in addition to taking up
employment in Poland, are increasingly being sent by employers to other EU countries.

Given the plethora of limitations (including various and overlapping employment titles as well as

residence titles) and the lack of centralized databases, we tried to examine three major employment

128 For more in this regard — see Ch. 2.1.1.6.

129 Except for ‘the single permit’ — to be applied for by the third-country national themselves.

130 In the case of the ‘single permit’ the permit is issued by the voivode (head of the highest level of administrative
division in Poland — equivalent to a region), whereas the S-type permit, is issued by the starost [Poviat Labour Office].
1 For a list of the various residence titles — see e.g., ‘Residence in Poland’, retrievable at:
https://www.migrant.info.pl/Residence_in_Poland.html

132 For other pull as well as push factors in this regard — see M. Vah Jevsnik, M. Kielbasa, S. Danaj, M. Szaraniec,
There and gone again, op. cit.
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titles of third-country nationals within the total employment in Poland®*® (numbers of the other
titles*3, relatively small, are either unavailable or very much fragmented). Taking into account the
figures for 2020, they show the share of three such major employment titles of TCNs in Poland in
the grand total number of the employed in Poland at above 12.8%, while the table below shows
also the breakdown by three major sectors of activity. Of course, one needs to mention an important
limitation in this regard - a third-country national in a given year could have e.g., obtained both a
declaration on entrusting work and subsequently — also a work permit (or a so-called ‘unique
permit’) — therefore the above-mentioned data do not show 100%-exact numbers of ‘unique’

(‘individual”) TCNs in employment, rather — may serve as a valid approximation.

Table 1. Number of major employment titles and share of third-country nationals employed
in Poland by year and sector of activity

Major
employment titles
of TCNs in total Employed TCNs by sector of activity
employment in
PL
Activities in the field
Share Transportation _ of administrati\_/e and
Year of and storage Construction _support services
TCNs (including temporary
Number ((i[/ﬁ ;n " employment agencies)
Share (% Share (%
total (% of of total of total
empl. | Number total Number Number
in PL) empl. empl. empl.
titles) titles) titles)
2020 | 2,063,498 | 12.7% | 327,273 | 15.8% | 366,318 17.7% 313,328 15.1%
2019 | 2,216,267 | 14.0% | 291,804 | 13.1% | 435,859 19.6% 351,925 15.8%
2018 | 2,045,594 | 12.9% | 236,444 | 11.5% | 401,948 19.6% 336,053 16.4%
2017 | 2,060,090 | 13.1% | 119,863 | 5.8% | 283,849 13.7% 717,679* 34.8%
2016 | 1,441,521 | 9.4% | 80,406 5.5% 87,010 6.0% 378,759* 16,3%

Source: Own calculations, based on data from Ministry of Family and Social Protection
* Only data on declarations of intention to entrust a foreigner with work have been made available for 2017
and 2016

133 As mentioned before, for the sake of the analysis, we took into account the by-far most numerous attestations: 1)
work permits; 2) ‘declarations on entrusting work, as well as 3) ‘seasonal work permits’] — the latter only available
for 2018-2020 (data unavailable for previous periods as the very legal institution came into being only on 1 Jan 2018).
The above-mentioned figures were included in the column ‘major employment titles of TCNs in total employment
in PL’ of the table above.

134 E g., numbers of third-country nationals holding ‘the Card of a Pole’ and of those who hold such a Card and work
on its basis, are unavailable.
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The above data clearly show that Ukrainian citizens constitute an overwhelming majority of labour
migrants to Poland (the war in Ukraine which started on 24 February 2022 and facilitations
introduced because of it in the Polish law, will undoubtedly contribute even further to that trend),
irrespectively of their employment title in Poland. At the same time, figures seem to show that
large percentage of Ukrainians actually decide to settle in Poland.

Some interesting conclusions could also be drawn, as indicated above, from the ZUS data on
persons (including foreigners / third-country nationals) who are subject to social security in
Poland. However, before we get to that conclusion, apart from calculating the importance of third-
country nationals within the Polish labour market (herein, in Chapter 2.1), we shall also take stock
of the importance of posted third-country nationals in the total number of workers posted
from Poland (Chapter 2.3) and then we shall strive to compare both the percentages in question
to be able to make an assessment on whether they constitute over- or perhaps under-representation

in the entire group.

2.1.1.3. Foreigners / third country nationals135 subject to social security in Poland
Pursuant to the provisions on the Polish social security system*3®, all persons who are, inter alia,

employees, contractors, conducting non-agricultural (business) activities are compulsorily subject
to retirement and disability insurance. This kind of social security coverage (except in special
cases) is also applicable to foreigners (third-country nationals) who work in Poland.

In this part of the Report, we generally provide information on foreigners / third-country nationals
subject to the social security in the ZUS with data as of the end of 2019. We also provide an
analysis of significant changes in the number and structure of non-Polish citizens reported to social
security at the ZUS that occurred between December 2018 and December 2019. We supplement
the above-mentioned with the latest available data (which unfortunately to date are fragmentary)

where applicable®™’.

135 Unless specifically provided — in this sub-Chapter we refer to ‘foreigners’ as meaning all non-Polish citizens,
subject to social security in Poland.

136 In particular — we are referring here to the Law on social security system (Journal of Laws 2017, item 1778, as
amended). For more on the structure thereof see: The Social Insurance Institution (ZUS), Social Security in Poland,
Warsaw 2019, retrievable at: https://www.zus.pl/documents/10182/167615/Social+Security+in+Poland/71ffelb1-
c142-48fa-a67b-0c7elcec6ebb.

137 Please note that we strive to provide the latest data where applicable and where they are available. However, this
is not the case in all situations, hence ‘a patchwork’ of data in some parts of the Report and this Chapter.
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According to the data of the Register of Insured Persons (former Central Register of Insured
Persons)*®, the number of natural persons who were subject to retirement and disability pension
insurance and who have citizenship other than Polish**® increased from 65.0 thousand in December
2008 to 651.5 thousand in December 2019 (as indicated in Figure 1 below) and it kept increasing,
to reach 932,126 persons subject to that very insurance as of 31 March 2022 and even 1,011,820
million as of 30 June 2022.

Figure 1. Change in the number of foreigners registered for retirement and disability
pension insurance by country citizenship - as of the end of the year, 2008-2019
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Source: ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie

ubezpieczen spotecznych. Wyd. 2, [Foreigners in the Polish social security system. Edition 2], \Warszawa
lipiec [July] 2021, p. 9.

This means a more than a tenfold increase in the number of non-Polish persons subject to the
Polish social security, while the number of foreigners from EU countries has increased more than

2 times and the number of third-country nationals - more than 12 times.

138 1t is a collection of all natural persons registered for social security in Poland, irrespective of their title for such
security. The data of each insured person are placed in a file (Insured person’s file).

139 Please note that given the nature of the register — we shall be using the term ‘foreigner’ herein, encompassing a
larger category than ‘third-country nationals’ as explained before in this Report.
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As of 31 December 2019, the number of foreigners from EU countries amounted to 37,596 people,
while the number of third-country nationals amounted to 613,910 people, including 479,113
people with Ukrainian citizenship.

As anticipated above, the above figures may now be compared with the latest, yet only fragmented
ones. Indeed, according to the latest data from the Polish Social Insurance Institution, they reached
almost 970 thousand at the end of April 2022 and 1,011,820 million as of 30 June 2022. Ukrainian
citizens were mainly ‘responsible’ for such an increase — at the end of March 2022, the number of
Ukrainians subject to retirement and disability pension insurance contributions was 25,467 more
than in February 2022 and the figures for the end of June 2022 show a further increase — 62,259
more than at the end of March. According to the latest data, Ukrainians account for 72% of all
non-Polish citizens registered with the ZUS™!,

Since 2008, the number of foreigners (including third-country nationals) reported to ZUS for
retirement and disability insurance and their share in the total number of ZUS insured
persons has been constantly growing, especially since 2015. In December 2019, the number of
foreigners registered for retirement and disability pension insurance was over 3.5 times higher than
in December 2015. In 2008-2014, foreigners accounted for less than 1% of all ZUS-insured
persons. However, at the end of 2019, the share of foreigners in the total number of ZUS-insured
persons (subject to social security in Poland) at the level of 4.0%; at end of 2020 — it amounted
to 4.6% of all ZUS-insured persons.

Since then, the number of foreigners who are subject to social security in Poland increased further
- to over 1 million and has now exceeded 6% of the grand total number of the insured persons
in Poland (at the end of March 2022 that number amounted to 16,140,220%4?).

Of particular note is also another trend: the share of foreigners (non-Polish citizens of other EU
| EEA countries / Switzerland) in the grand total amount of all persons who are subject to
social security in Poland has been systematically decreasing - from 25.1% in December 2008
t0 5.8% in 2019, as shown in the table below. It went further down to 5.3% at the end of 2020 and

140 The other citizenships with the highest numbers were also non-EU ones, i.e., Belarusian (42,797), Georgian
(10,611), Russian (9,117) and Moldovan (8,901).

141 Cf.. Rosnie liczba ptatnikéw sktadek i ubezpieczonych, 13 May 2022, https://www.zus.pl/-/r0%C5%9Bnie-liczba-
p%C5%82atnik%C3%B3w-sk%C5%82adek-i-ubezpieczonych; Cf. also the lattest ZUS data at:
https://psz.zus.pl/kategorie/ubezpieczeni/ubezpieczenia-emerytalne-i-rentowe

142 Cf. the latest ZUS data at: https://psz.zus.pl/kategorie/ubezpieczeni/ubezpieczenia-emerytalne-i-rentowe
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to 4.4% at the end of 2021. Conversely, the share of third-country nationals in that number of non-
Polish citizens who are subject to the Polish social security, amounted to a record-high 95.6%.

Therefore, although for now we only know the number of non-Polish citizens subject to social
security in Poland as of 30 June 2022 (we don’t know the precise breakdown yet, save for the
number of Ukrainian citizens, set out above) — that is 1,011,820; if we apply the above-mentioned
percentage, we could assume that the number of third-country nationals subject to the Polish social
security system at the end of June 2022 may amount to a record-high number of persons in the

region of 967,299 persons.

Figure 2. Changes in the structure of foreigners registered for retirement and disability
pension insurance by country citizenship - as of the end of the year, 2008-2019
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Source: ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie
ubezpieczen spotecznych. Wyd. 2, [Foreigners in the Polish social security system. Edition 2], Warszawa
lipiec [July] 2021, p. 10

The biggest changes are mainly observed in the increase in the share of Ukrainian citizens (from
25.0% in December 2008 to 73.8% in December 2018). In December 2019, there was a slight
decrease in the share of Ukrainian citizens in the general cohort of the insured foreigners (up to
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the level of 73.5%), further down to 72.0% of all foreigners registered with the ZUS as of the end
of June 20221%,

In the sub-chapters that follow, we present changes in the number and structure of non-Polish
citizens (including third-country nationals) registered for social security from 2015 to 2019 at the
end of the year (with data for further years, where applicable). Foreigners have been characterized
by sex and age, selected insurance titles and PKD sections of the payer registering a given foreigner

(third-country national).

2.1.1.4. Characteristics by gender
Herein, we present the breakdown of foreigners (including third-country nationals) by gender, as

we believe it is indicative for the workforce composition in view of posting abroad. In the period
at hand, those who dominated the statistics of the foreigners registered for retirement and disability
pension insurance were men. The structure of the population of foreigners by gender has not
changed significantly - the percentage of men in the respondent period slightly increased from
65.5% in 2015 to 66.6% in December 2018, and then slightly decreased in December 2019 to
66.2%**, to go down to 66.1% at the end of 202114,

143 Qee T. Zolciak, G. Osiecki, Praca szuka cudzoziemca. Rosnie liczba ptatnikéw ZUS [Labour awaits foreigners.
The number of ZUS payers is growing], Dziennik Gazeta Prawna, 12 May 2022,
https://praca.gazetaprawna.pl/artykuly/8416744,rosnie-liczba-platnikow-zus-obcokrajowcy-ukraincy.html

144 Also compare P. Strzelecki, J. Growiec, R. Wyszynski, The contribution of immigration from Ukraine to economic
growth in Poland, NBP Working Paper no. 322, 2020, p. 25.

145 7US Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie ubezpieczen spotecznych
— XI11 2021, [Foreigners in the Polish social security system — XI1 2021], Warszawa, June 2022, p. 11.
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Figure 3. Change in the number of foreigners registered for retirement and disability pension
insurance by gender - state at the end of the year, 2015-2019
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Source: ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie
ubezpieczen spotecznych. Wyd. 2, [Foreigners in the Polish social security system. Edition 2], \Warszawa
lipiec [July] 2021, p. 11.

Also, in selected groups of citizenship (outside the group of EU countries) the percentage of men
in 2019 is higher than in 2015. There are differences in the gender structure between the selected
groups of citizenship. Percentage of men - citizens of EU countries is higher than the
percentage of men — third-country nationals (at the end of December 2019, 73.8% and 65.8%,
respectively). That trend was the case also at the end of December 2021 — amounting to 73.8% and
65.7% respectively4e.

In December 2019, the lowest percentage among the major five citizenships of men was recorded
among the citizens of Russia and the highest among the citizens of Georgia (52.1% and 82.6%
respectively) — this was also the case at the end of 2021, however with different percentage shares
(57.9% and 81.6% respectively)4’.

146 ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie ubezpieczer spolecznych
— XI1 2021, [Foreigners in the Polish social security system — X11 2021], op. cit., p. 10.
147 ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie ubezpieczen spotecznych
— XI1 2021, [Foreigners in the Polish social security system — X11 2021], op. cit., p. 10.
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At the end of December 2019, compared to the end of December 2018, the largest absolute increase
in the number of both men as well as women reported for retirement and disability insurance was

noted for Ukrainian citizens (respectively by 34.7 thousand people and 23.7 thousand people.)

Figure 4. Changes in the structure of foreigners registered for retirement and disability
pension insurance by gender - at the end of the year, 2015-2019
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Source: ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie
ubezpieczen spotecznych. Wyd. 2, [Foreigners in the Polish social security system. Edition 2], Warszawa
lipiec [July] 2021, p. 12.

Figure 5. Changes in the structure of foreigners by country of citizenship and gender
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ubezpieczen spotecznych. Wyd. 2, [Foreigners in the Polish social security system. Edition 2], Warszawa
lipiec [July] 2021, p. 12.




What is particularly important and undoubtedly influenced by the Russo-Ukrainian war, is that in
the latest fragmented data the gender structure change may be visible — already in the March 2022
data. Then, according to the ZUS, 39.3% of insured Ukrainian citizens were women, while in
February and January this year the percentage was slightly lower - at 37%.

Interestingly, the share of women among employees (hired on the basis of the Polish Labour Code)
was similar - they accounted for 33.5% of employees in March this year (32% in February and
January 2022).

In turn, among persons employed on the basis of civil law contracts'*®, women accounted for
between 46.8% (persons employed on the basis of a contract of mandate), and among persons
employed on the basis of the so-called contract for a specific work (by and large, as mentioned
before - providing no title for retirement and disability pension insurance coverage at the ZUS) -
53.5%. Meanwhile, these shares were 43.6% and 51.2% in February, and 44.0% and 53.7% in
January. One could therefore infer that the incoming third-country nationals (overwhelmingly —
Ukrainians) are rather employed on civil law contracts than on the employment contract — which
results in lesser social security coverage for them (the issue further discussed in Ch. 2.1.1.6, t00).
The phenomenon probably has to do with the flexibility of their employment in sectors where such
contracts are preferred — which seems to be understandable given their lack of fluent command of
Polish and the specificity of respective sectors. At the same time, it is worth emphasizing that such

workers may still be posted abroad by their employers (where appropriate).

148 For more on a difference between ‘civil law contracts’ and ‘employment contracts’ see inter alia Chapter 2.1.1.6.
herein.
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2.1.1.5 Characteristics by age

Figure 6. A and B. Structure of foreigners registered for retirement and disability pension
insurance by country citizenship and age
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Source: ZUS Departament Statystyki | Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie
ubezpieczen spotecznych. Wyd. 2, [Foreigners in the Polish social security system. Edition 2], Warszawa
lipiec [July] 2021, p. 15.

B. As of December 31, 2019

MOLDOVA 17,5%

RUSSIA 7,3%

%

GEORGIA 10,8%

3

BELARUS 9,9%

2

UKRAINE 14,5%

Citizens outside EU 13,4% 73,5%

EU citizens

S,

5% 5096 75% 100%

g

W24 yearsorless W25-49 S0 years or more

Source: ZUS Departament Statystyki | Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie
ubezpieczen spotecznych. Wyd. 2, [Foreigners in the Polish social security system. Edition 2], Warszawa
lipiec [July] 2021, p. 15.

In 2015-2019, the structure of the insured foreigners by age did not change significantly. During

the period 2015 -2020 the population of non-Polish citizens who were subject to the social security
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in Poland was dominated by people aged 20-49, and their percentage over the last five years ranged
from 83.5% in 2015 to 84.9% in 2019 and 84.7% at the end of 20214°,

The highest increase in the share was recorded for non-Polish citizens aged 20-24 (an increase by
1.1 percentage point), while for foreigners aged over 49, their share decreased from 15.4% in 2015
t0 12.6% in December 2017, then increased to 13.7% in December 2019. As of 31 December 2019,
differences can be noticed in the age structures of selected citizenship groups. In the group of
foreigners from EU countries, people under the age of 25 represent a much lower percentage than
in the group of third-country nationals (5.3% and 13.4%, respectively°), while the percentage of
EU citizens aged over 49 is higher than in the group of foreigners from outside the EU (23.4% and
13.1% respectively). Among the citizens of Ukraine, who enjoyed the largest absolute increase in
the number of insured persons between December 2018 and December 2019, a marked reduction
in the growth rate of the number of people aged 20-24 was observed; this was the case also in the
period between the end of December 2020 and end of December 2021.

The shares of the non-Polish citizens subject to the Polish social security who were under the age
of 40 for men and under 30 for women are higher than the shares of the total of the insured persons
(in December 2019, 62.9% and 48.3% for men, and 31.5% and 19.7% for women, respectively).
while the shares of the insured foreigners over 49 are much lower than the shares of the total of
the insured at ZUS (in December 2019, respectively 13.0% and 28.2% for men, and 15.1% and
26.6% for women)*>*,

The war in Ukraine is set to change the above-mentioned picture — as shown in the estimations
coming from the early information on the registration process, as Ukrainians are expected to
register to obtain the Polish ID number (PESEL), necessary to get access to public goods and
services. As of 15 May, the number of registered persons was as high as 1.1 million, with a very

149 Cf. ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie ubezpieczer
spotecznych — X1I 2021, [Foreigners in the Polish social security system — XI1 2021], op. cit., p. 12.

150 As of the end of 2021 — those percentage shares amounted to 5.0% and 11.5% respectively - see ZUS Departament
Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie ubezpieczen spotecznych — XII 2021,
[Foreigners in the Polish social security system — XI1 2021], op. cit., p. 12-13.

151 See also — for the structure of the age and sex of the third-country nationals whom the work permits were issued in
the first half of 2021: Ministerstwo Rodziny i Polityki Spotecznej Departament Rynku Pracy, Informacja o
zatrudnieniu cudzoziemcow w Polsce (stan na 1 lipca 2021 r.) [Ministry of Family and Social Policy Labour Market
Department, Information on employment of foreigners in Poland (as of 1 July 2021)] — p. 8 et seq.; Centrum Badan i
Edukacji Statystycznej GUS, Cudzoziemcy na krajowym rynku pracy w ujeciu regionalnym [Centre for Statistical
Research and Education of the Statistics Poland, Foreigners on the national labour market — regional
approach],Warsaw 2018, p. 21 et seq.
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specific demographic structure: over 47% children (persons aged 0-18), with a majority of them
(34% of the total) aged 3-14, 42% females (at working age) and roughly 7% elderly (persons at

retirement age, defined as 60+ for females and 65+ for males).

2.1.1.6. Characteristics by selected social security titles
The analysis herein covered four selected groups of foreigners registered for retirement and

disability pension insurance, distinguished based on the insurance title code, assigned thereto, i.e.:
& employees [under employment contracts] (code 01xx),

& persons conducting non-agricultural activity (code 05xx),

% persons performing work under civil law contracts - a contract of mandate or an agency
contract’®? (code 04xx),

& unemployed persons (code 09xx)

Before analysing the results of our analysis, it would be appropriate to outline the basics of the
Polish labour market system, including the difference between employment contracts and
civil law contracts. Indeed, the most widespread forms of paid work performance are ‘traditional’
employment contracts, as well as self-employment, and also civil law contracts on rendering
services. Indeed, in Poland a binary model of labour market organisation prevails. On the one hand,
employees are protected by labour law and social security provisions, on the other — those who
perform economically dependent work ‘outside’ an employment relationship are only entitled to
limited labour and social rights!®3.

When it comes to an employment contract — it is the main basis for provision of paid labour in
Poland labour market. It is governed by Art. 22 § 1 of the Polish Labour Code®*, providing
especially for the so-called subordination of the employee. It is indeed the very subordination of
the employee, who undertakes, by establishing an employment relationship, to perform a specific
work for the benefit and under the instructions of the employer and at a place and time designated

by the employer (who undertakes to employ the employee in exchange for remuneration) that is a

152 Those are civil law contracts and do not necessarily equal work offered by the temporary employment agencies
(TEAS).

153 See L. Mitrus, Social security in Poland in times of corona [in:] S. Devetzi, E. Stergiou [Eds.], Social security in
times of corona. A legal comparison of selected European countries, Athens — Thessaloniki 2021, p. 110-111.

154 The Law of 26 June 1974 of Labour Code, consolidated text in: Journal of Laws 2020, item 1320, as amended.
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key difference to self-employment and civil law contracts in Polish law. In case of the latter, the
self-employed person or a civil law contractor has (at least theoretically) leeway to act with a
certain degree of flexibility in a relation with their contracting parties, not being subordinated to
them.

Moreover, as provided by Art. 22 § 1 (1) of the Labour Code, employment of a person under the
conditions specified in Art. 22 § 1 constitutes employment on the basis of an employment
relationship, regardless of the name of the contract entered into by the parties. Therefore, the
presence of subordination entails that a given contract is an employment contract, even though it
has e.g., been disguised as a civil law contract. Given the above, the employees are entitled to the
full range of both labour and social security rights in Poland®,

In turn, self-employment has been governed by the Entrepreneurs’ Law!® of 2018. Subject to
some exceptions, self-employment activity must be registered in the National Court Register or in
the Central Register and Information on Economic Activity, administered by the Ministry of
Economic Development. A natural person who pursues an economic activity on a small scale is
not required to register and is not considered to be an entrepreneur — provided that the monthly
revenue does not exceed half of the statutory minimum wage®®’. Moreover, the Entrepreneurs’
Law includes certain exemptions from the duty for new entrepreneurs to pay social security
contributions. Alongside genuine self-employment, cases of bogus self-employment do occur in
practice!®8,

When it comes to the next legal basis, namely civil law contracts — they are quite common in
Poland; sometimes these are actually disguised employment relationships, which in the light of the
above-mentioned Art. 22 § 1 (1) of the Labour Code means that they formally constitute situations

of employment on the basis of an employment contract.

155 Employees are mandatorily covered by retirement, invalidity, sickness and accidents at work schemes — cf. L.
Muitrus, Social security in Poland in times of corona, p. 111. For more, especially given that the Labour Code definition
of the employment contract is not exhaustive see e.g., L. Mitrus, The Concept of ‘Employee’: The Position in Poland,
[in:] B. Waas, G. H. van Voss [Eds.] Restatement of Labour Law in Europe. Volume I. The Concept of Employee,
Oxford and Portland, Oregon, 2017, p. 525 et seq.

156 Of 6 March 2018, consolidated text: Journal of Laws 2019, item 1292, as amended. Article 3 of the Law stipulates
that economic activity is organised, profit-gaining activity carried out in one’s own name and without interruption.
Pursuan to its Art. 4 of the Law, the notion of ‘an entrepreneur’ shall refer inter alia to a natural person, a legal person,
or an organisational unit that is not a legal person and is endowed with legal capacity under a separate statute.

157 Currently it amounts to PLN 1,505 (roughly EUR 315 at the National Bank of Poland average exchange rate) —
50% of the PLN 3010 statutory minimum wage in Poland in 2022.

158 Cf. L. Mitrus, Social security in Poland in times of corona, op. cit., p. 112 et seq.
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Civil law contractors have the same duties as employees; however, they are not entitled to all
labour and social rights. For instance, they are not protected against dismissals (formally, there are
no periods of notice of termination of such contracts), and termination of such contracts do not
require justification. Civil law contractors do not enjoy the statutory right to a paid holiday leave;
they are not entitled to very many benefits, which employees are entitled to — e.g., parental leave,
paid sick leave, unemployment compensation, benefits from a company’s social fund etc. In case
of civil law contracts, there is no limitation of civil liability when a damage is inflicted in the
course of carrying out the activities under the contract (in case of employment contracts, liability
of an employee, if applicable, is limited to their three-month remuneration, to which they were
entitled on a day when the damage was inflicted, save for situations where the employee has
inflicted the damage intentionally®®). Recently, the level of protection for civil law contractors
has been expanded, for instance in terms of equal treatment, social security coverage'®® and certain
parental-related entitlements. However, the majority of rights granted to specific groups of civil
law contractors, however, entail minimum statutory wage, as well as the right to unionise and to
bargain collectively!®l. At the same time, the social security contributions paid by civil law
contractors are lower than the contributions based on an employment contract.

The Polish Civil Code®®? establishes a legal framework for civil law contracts. The most
widespread type of civil law contract are mandate contracts'®. Art. 734 of the Civil Code sets out
that by entering a contract of mandate, the mandatary undertakes to perform a specified legal action
for the mandator. In turn, pursuant to Art. 750 of the Civil Code, the provisions on mandate shall
apply accordingly to contracts on the performance of services not regulated in other provisions.
Two other civil law contracts for rendering services should be mentioned, namely contracts for a
specific work (sometimes also referred to as ‘contract for a specific assignment’) and contracts of
agency. Under Art. 627 of the Civil Code, by entering a contract for a specific work, the contractor

undertakes to complete a specified assignment or task, and the client commits to paying them the

159 Cf. inter alia Art. 117 in conjunction with Art. 119 and Art. 122 of the Polish Labour Code.

160 Civil law contractors, apart from those ones who are party to a contract to perform a specific work (see also below
in the text) are mandatorily covered by retirement, invalidity and accidents-at-work social security schemes. The
sickness scheme, on the other hand, is voluntary — see L. Mitrus, Social security in Poland in times of corona, op. cit,
s. 115.

161 Cf. L. Mitrus, Social security in Poland in times of corona, op. cit., p. 112.

162 Cf. the Law of 26 April 1964 Civil Code, consolidated text: Journal of Laws 2019, item 1145. For the English
version thereof, see: M. Kietbasa, T. Bil, A. Broniek, A. Cincio, Kodeks cywilny. Civil Code, Warszawa 2011.

163 To be more specific, these are unnamed civil law contracts to which the provisions on mandate shall apply.
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agreed remuneration. When it comes to the contract of agency, Art. 758 of the Civil Code provides
that stipulates that by entering into it, the agent who accepts the mandate undertakes to act as an
intermediary against remuneration within the scope of the activities of their enterprise and
concludes contracts between the principal (enterprise) and his or her own clients or concludes such
contracts in the principal’s name. The agent may conclude contracts in the name of the principal
and may only assume such responsibility for the latter if he or she has authorisation to do so.
When it comes to contracts for a specific work, if it is the only source of income of a given person,
the total cost will be the same as for an employment contract, i.e., the social security contributions
paid by the employer will be added to the net salary. In a situation where the employee additionally
works for another company, or if it is a student under 26 years of age, the cost of employment will
be equal to a gross salary.

An important difference between a contract of mandate and a contract for a specific work is that
in case of the former, minimum hourly rates have been applicable since 1 January 2017; currently
they amount to PLN 19.70 per hour (EUR 4.12); in case of the latter — such minimum hourly rates
do not apply. What is more, in the situation of a contract for a specific work, the client does not
bear any additional costs. This is all because by and large - no social security contributions are
levied in this case. Thus, the only cost is the gross remuneration of the contractor. Social security
contributions are paid on the contract for a specific work only if the contract for a specific work is
signed exclusively with the employer of a given contractor.

It is indeed not uncommon in practice for long-term work to be performed on the basis of a civil
law contract, particularly if it represents the contractor’s basic source of income!®,

Now, when it comes to the breakdown of the most important social security titles and person being
subject to them, in 2015-2019, the largest group of non-Polish citizens who were subject to social
security in Poland were employees (59.9% at the end of December 2019; 59.2% at the end of
2021)16°,

The second largest group were people working on the basis of a mandate contract or an agency
contract - in December 2019 36.9%; at the end of December 2021 this share increased to 38.0%.
In turn, people engaged in non-agricultural activities constituted a small percentage in the analysed

164 Cf. L. Mitrus, Social security in Poland in times of corona, op. cit., p. 112.
165 ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie ubezpieczen spotecznych
— XI11 2021, [Foreigners in the Polish social security system — XI1 2021], op. cit., p. 16.
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cohort — at the end of December 2019 - 3.0%; two years later — 2.7%, and the share of the non-
Polish citizens reported to the ZUS as unemployed was below 1%.

Moreover, certain changes in the structure of non-Polish citizens by selected social security titles
can be observed. Until 2018, their share reported to the retirement and disability pension insurance
scheme for work under a mandate contract or an agency contract ranged from 30.3% in 2015 to
39.3% in December 2018. In 2019, this share dropped to 36.9%, however in 2021 another small
increase occurred to 38.0%. The percentage of non-Polish citizens working under a contract of
employment decreased from 60.9% in 2015 to 56.8% in December 2017, then increased to 59.9%
in December 2019, to subsequently decrease to 59.2% at the end of 202116¢,

As indicated above, more Ukrainian citizens coming over to Poland after the outbreak of the
Russo-Ukrainian war are set to be employed under the civil law contracts than under employment
contracts based on the provisions of the Polish Labour Code.

Figure 7. Change in the number of foreigners registered for retirement and disability pension
insurance by the selected social security titles - at the end of the year, 2015-2019
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Source: ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie
ubezpieczen spotecznych. Wyd. 2, [Foreigners in the Polish social security system. Edition 2], Warszawa
lipiec [July] 2021, p. 22

There are differences between the selected groups of citizenship in the structure according to
selected social security titles. In the group of non-Polish EU/EEA and Switzerland citizens, people

166 ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie ubezpieczen spotecznych
— XI11 2021, [Foreigners in the Polish social security system — XI1 2021], op. cit., p. 17.
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working under an employment contract constitute a much higher percentage than in the group of
third-country nationals (as of 31 December 2019 68.3% and 59.4% respectively; and as of 31
December 2021 67.8% and 58.8% respectively!®?).

EU/EEA/Swiss citizens much more often than third-country nationals used to conduct non-
agricultural self-employment activities (as of 31 December 2019 16.8% and 2.1%, respectively;
16.1% and 2.2% respectively as of 31 December 20218, In turn, third-country nationals much
more often than citizens of EU/EEA/Switzerland perform work under a contract of mandate or an
agency contract (as of 31 December 2019 38.3% and 14.5% respectively; as of 31 December 2021,
TCNs’ share went further up to 38.8%; this along with the other indicator to 15.7%).

It is at the same time worth noticing that in the general working population only 6.5% may be
estimated to be carrying out work on the basis of a contract of mandate or an agency contract*®®,
The research further shows that over 1 million Poles worked on the basis of the civil law contracts
as the second quarter of 2020%"%; approximately 1.1 million taxpayers actually paid the personal
income tax solely on the basis of a civil law contract!"?.

Differences can also be observed in the structures of selected five citizenships from non-EU
countries in December 2019. For example, the structures of citizens of Belarus and Russia are
similar to those of EU countries. Contrary to citizens of other selected nationalities, they are
characterized by a higher percentage of people working under a contract of employment (71.6%
and 72.4% respectively) and a lower percentage of people working under a mandate contract or an
agency contract (respectively 24.2% and 18.9%). Over the past five years, the greatest changes
have occurred in the structure of Moldovan and Georgian citizens. Among Moldovan citizens, the
share of people working under a contract of employment decreased from 71.9% in December 2015
to 33.0% in December 2019, while the share of people working under a mandate or agency contract
increased from 26.1% in December 2015 to 66.3% in December 2019. Among Georgian citizens,

167 ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie ubezpieczen spotecznych
— XI11 2021, [Foreigners in the Polish social security system — XI1 2021], op. cit., p. 17.

168 ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie ubezpieczen spotecznych
— XI1 2021, [Foreigners in the Polish social security system — X11 2021], op. cit., p. 17.

189 Own calculation on the basis of data from Statistics Poland, BAEL-Badanie Aktywnosci Ekonomicznej Ludnosci
[Labour Force Survey (LFS)]. https:/stat.gov.pl/obszary-tematyczne/rynek-pracy/pracujacy-bezrobotni-bierni-
zawodowo-wg-bael/

170 https://pie.net.pl/wp-content/uploads/2022/01/28 09 2020 Informacja_prasowa_Dualizm_rynku_pracy.pdf

171 Cf. Dualizm polskiego rynku pracy w dobie pandemii COVID-19. Debata ekspercka 28 wrzesnia 2020 r. [Dualism
of the Polish labour market in the era of the COVID-19 pandemic. Expert debate on 28 September 2020], at:
https://pie.net.pl/wp-content/uploads/2022/01/28_09 2020_Informacja prasowa Dualizm_rynku_pracy.pdf
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the share of people working under a contract of employment decreased from 64.8% in December
2015 to 41.0% in December 2019, while the share of people performing work under a contract of
mandate, or an agency contract increased from 24.5% in December 2015 to 58.3% in December
2019. In December 2019, among the selected five citizenships, the highest share of employees in
the total number of insured foreigners of a given citizenship was observed for citizens of Russia
and Belarus (72.4% and 71.6% respectively), and the lowest for citizens of Moldova (33.0%). The
largest share of people engaged in non-agricultural activities is observed among Russian citizens
(7.8%), and the largest share of people who work under a contract of mandate or an agency contract
among citizens of Moldova (66.3%) and Georgia (58.3%).

Figure 8. A and B. Changes in the structure of foreigners registered for retirement and
disability insurance by selected insurance titles

A. As of December 31, 2015
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B. As of December 31, 2019.
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Source: ZUS Departament Statystyki i Prognoz Aktuarialnych, Cudzoziemcy w polskim systemie
ubezpieczen spotecznych. Wyd. 2, [Foreigners in the Polish social security system. Edition 2], Warszawa
lipiec [July] 2021, p. 23
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2.1.1.7. Characteristics by sector of activity
In this subchapter, the characteristics of the non-Polish citizens covered by the Polish social

security system are presented — by sectors of activity.

It should be noted at the outset that the largest group of them were in the period at hand employed

within the framework of activities in the field of administrative services and supporting activities.

Indeed, The PKD!"? sections with the highest growth dynamics in the number of insured foreigners

are:

Section N - Activities in the field of administrative services and supporting activities
- in 2019, the number of insured foreigners increased almost 5 times compared to 2015.
The percentage of foreigners insured in this section increased from 15.2% in 2015 to 24.8%
in December 2018, and then decreased in 2019 to 21.3%. This section includes, among
others temporary work agencies and service activities related to maintaining order in
buildings and developing green areas; at the end of 2021, there were 186,680 non-Polish
citizens (20.9% of all non-Polish citizens) subject to social security in this section; 23.5%
of all Ukrainian citizens registered in the ZUS worked in that section’s activities;

Section C - Industrial processing - in 2019 there was an almost fourfold increase in the
number of insured foreigners compared to 2015, while the percentage of insured foreigners
in this section increased from 13.9% in 2015 to 16% in December 2019; at the end of 2021
there were 141,953 persons (15.9% of all non-Polish citizens) subject to social security in
this section;

Section H - Transport and warehouse management - in 2019 there was a 5-fold increase
in the number of insured foreigners compared to 2015, while the percentage of insured
foreigners in this section increased from 9.3% in 2015 to 13.7% in December 2019; at the
end of 2021 there were 134,744 persons (15.1% of all non-Polish citizens) subject to social
security in this section; 15.5% of all Ukrainian citizens registered in the ZUS worked in
that section’s activities;

Section F - Construction - in 2019, the number of insured foreigners increased more than
6 times compared to 2015, while the percentage of insured foreigners in this section
increased from 6.4% in 2015 to 12.5% in December 2019; at the end of 2021 there were

172 <polish Classification of Activity - Polish equivalent to NACE classification.
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117,991 persons (13.2% of all non-Polish citizens) subject to social security in this section;

13.6% of all Ukrainian citizens registered in the ZUS worked in that section’s activities.

In the remaining sections of the Polish Classification of Activities, the number of insured
foreigners also increased, but their share in the structure according to the Polish Classification of
Activities decreased compared to 2015.

Figure 9. Changes in the structure of foreigners registered for retirement and disability
insurance by the payer's PKD section as of 31 December 2015 and 2019
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ubezpieczen spolecznych. Wyd. 2, [Foreigners in the Polish social security system. Edition 2], Warszawa
lipiec [July] 2021, p. 29

2.1.1.8. The impact of the war in Ukraine on the flow of Ukrainian posted worker

2.1.1.8.1. Introduction
On 24 February 2022, Russian armed forces launched a large-scale invasion of Ukraine at multiple

locations from the Russian Federation, from Belarus and from non-government-controlled areas
of Ukraine. As a result, substantial areas of Ukrainian territory now constitute areas of armed
conflict from which thousands of persons have fled or are fleeing. The European Council, already
in its conclusions of 24 February 2022, condemned Russia's unprovoked and unjustified military
aggression against Ukraine in the strongest possible terms, underlining the gross violation of
international law and the principles of the United Nations Charter. In solidarity with Ukraine, the
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173 called for work to be taken forward on

European Council agreed on further sanctions
preparedness at all levels, and invited the Commission to put forward contingency measures®’,

It goes without saying that the war and its implications have already had implications for the
Union, including the likelihood of high migratory pressure on its Eastern borders as the conflict
unfolds, including a huge flow of migrants into the EU, especially into Poland (and to minor extent
—in absolute numbers — into other Ukraine’s neighbouring countries) and may, for obvious reasons
have repercussions regarding the posting of the Ukrainian citizens from Poland (as well as
immigration — in its various capacities, demonstrated herein — to Poland).

In the light of the above, in this subchapter we are presenting firstly the facts and figures on

migration flows, then the response of the EU, coupled with the insight into the latest developments.

2.1.1.8.2. War in Ukraine and inflow of displaced persons - basic facts and figures
The unprovoked military aggression and Russian invasion of Ukraine proved to be shocking as

indiscriminate attacks, including on civilians, have led to massive loss of live, countless human
tragedies and mass exodus from areas of hostilities. Indeed, they sparked what the United Nations
agency described as the fastest and largest displacement of people in Europe since World War I,
as large numbers of Ukrainians have fled, most heading west and toward eastern members of the
European Union—Poland, Romania, Hungary, and Slovakia—that have pledged assistance. In the
short time since Russia’s invasion of Ukraine, more displaced persons have crossed into the EU
than in all of 2015, when some 1.3 million arrived from the Middle East and elsewhere in a wave
of migration that tested the bloc’s solidarity and placed pressure on leaders including former

German Chancellor Angela Merkel*™.

178 Three successive packages of sanctions were agreed between 23 February and 2 March — see: Communication from
the Commission to the European Parliament, the European Council, the Council, the European Economic and Social
Committee and the Committee of the Regions European solidarity with refugees and those fleeing war in Ukraine,
8.3.2022 COM(2022) 107 final (hereinafter also referred to as ‘the Commission Communication on European
solidarity’).

174 See motives 1-3 of the Preamble of the Council Implementing Decision (EU) 2022/382 of 4 March 2022
establishing the existence of a mass influx of displaced persons from Ukraine within the meaning of Article 5 of
Directive 2001/55/EC and having the effect of introducing temporary protection (OJ of the EU, L 71/1 of 4 March
2022, hereinafter also referred to as ‘the Implementing Decision 2022/382° / ‘Council Implementing Decision
2022/382°).

175 Cf. M. Luxmoore, B. Pancevski, Refugees Fleeing Ukraine Now Represent Biggest Movement of People in Europe
Since World War 11, The Wall Street Journal 5 March 2022, retrievable at: https://www.wsj.com/articles/refugees-
fleeing-ukraine-now-represent-biggest-movement-of-people-in-europe-since-world-war-ii-11646493910
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Indeed, as of 1 March 2022, more than 650,000 displaced persons had arrived in the Union from
Ukraine through Poland, Slovakia, Hungary, and Romania (majority of them had reached Poland).
This was in line with the expectations of the Polish government, which in the Impact Assessment
accompanying its draft of the so-called ‘Special Law on assistance to Ukraine’ stated that ‘the
estimated number of refugees is between 486,000 and 972,000, of which children are between
95,000 and 190,000°16, However, the reality soon exceeded the wildest expectations. By 6 March
2022, 1.8 million people had fled the war in Ukraine. In addition to the arrivals in Ukraine’s direct
neighbours, people are moving on to other Member States: some Member States have given
estimates (such as Czechia 100,000, over 40,000 to Bulgaria, over 17,000 to Italy), and these
numbers change still further as people continue to transit to other Member States®’.
According to latest available data, as of 16 June 2022, the numbers went up very substantially as
presented in Table 2.

Table 2. Number of war displaced persons from Ukraine

Countries neighbouring Ukraine

Country Data Date Individual refugees from Refugees from Ukraine registered  Border crossings  Border crossings to
Ukraine recorded across ~ for Temporary Protection or similar  from Ukraine*  Ukraine**
Europe national protection schemes
Russian Federation*** 16 czerwca, 2022 1230 800 Not applicable 1230800  Data not available
Poland 15 czerwea, 2022 1169 497 1169 497 4001921 1877811
Romania 16 czerwea, 2022 90 297 37832 659 009 309 136
Republic of Moldova 16 czerwca, 2022 85497 Not applicable 502 716 132 371
Slovakia 16 czerwea, 2022 78302 78113 510014 239599
Hungary 16 czerwca, 2022 24452 2445 782742 Data not available
Belarus 15 czerwca, 2022 9006 Not applicable 16655  Data not available
Suma 2687851 1309 894 7703 857 2558917

***The figure for individual refugees recorded in the country is an estimate as potential further movements or returns cannot be factored for the time being.

Source: Ukraine Refugee Situation, Operational Data Portal, UNHCR,
http://data2.unhcr.org/en/situations/ukraine# ga=2.163621176.626845688.1646743309-
493322706.1646743309

176 The authors of the Impact Assessment assumed that ‘38.7% of Ukraine's population live in the western part of
Ukraine (western oblasts to Kiev), from where the influx is expected. 30.4% of them live in rural areas and 69.6% in
urban areas (see: World Bank data for Ukraine for 2020). The population of Ukraine is assumed to be 43,499,744
(http://populacja.population.city/ukraina/#1 ). Of the urban population, residents of the smallest cities up to 20,000
inhabitants are less likely to leave - 21.4% (share of smallest cities in total cities according to BBGD of the Statistics
Poland for 2020). Out of the remaining urban population, it is assumed that about 10% of the inhabitants will leave
(921 thousand). Of the rural population it is assumed that 1% (51 thousand) will leave. Total 972 thousand, of which
190 thousand children (0-77 years)’ — see the Impact Assessment accompanying the draft law on assistance to citizens
of Ukraine in connection with the armed conflict on its territory’ (dated 2 March 2022).

17 See - the Commission Communication on European solidarity, p. 2.
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2.1.1.8.3. The EU response to Ukrainians’ displacement
At the outset, it should be noted that Ukraine is listed in Annex Il to Regulation (EU) 2018/1806

(2), and nationals of Ukraine are exempt from the requirement to be in possession of a visa when
crossing the external borders of Member States for stays of no more than 90 days in any 180-day
period. Based on the experience gained from the aftermath of the 2014 Russian illegal annexation
of the Autonomous Republic of Crimea and the city of Sevastopol, and from war in the east of
Ukraine, the expectation is that half of the Ukrainians coming to the Union, benefitting from visa-
free travel for short-stays, will join family members or seek employment in the Union, whilst the
other half will request international protection. Depending on how the conflict evolves, based on
current estimations, the Union is likely to be faced with a very large number of displaced persons,
potentially between 2.5 million and 6.5 million as a consequence of the armed conflict, of whom
it is anticipated that between 1.2 and 3.2 million would be persons seeking international protection.
The United Nations (UN) High Commissioner for Refugees estimates that, under the worst-case
scenario, up to 4 million people may potentially flee Ukraine!’®.,

In the light of the situation, the Member States of the Union established that there was a mass
influx of displaced persons within the meaning of Directive 2001/55/EC*", in order to provide
temporary protection for them. Their response took the form of the Council Implementing
Decision 2022/382%8°, 1t ‘awoke’ the Temporary Protection Directive 2001/55 —which was a smart
and pragmatic response of the EU institutions. Member States unanimously agreed to do so at the
meeting of the Justice and Home Affairs Council on Thursday, 3 March 2022. The final text of
Council Implementing Decision (EU) 2022/382 was published the following day?8..

178 Cf. motive 6 of the preamble of the Council Implementing Decision 2022/382. Given the seriousness of the
situation, the UN has launched a Humanitarian Flash Appeal for protection and assistance needs in Ukraine, and a
Regional Refugee Response Plan for Ukraine providing details on the numbers of people in need and those to be
targeted by assistance. The UN has launched a Humanitarian Flash Appeal for protection and assistance needs in
Ukraine, and a Regional Refugee Response Plan for Ukraine providing details on the numbers of people in need and
those to be targeted by assistance.

179 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event
of a mass influx of displaced persons and on measures promoting a balance of efforts between Member States in
receiving such persons and bearing the consequences thereof, OJ L 212, 7.8.2001, p. 12-23 (hereinafter referred to
also as “Council Directive 2001/55° / ‘Temporary Protection Directive’ / ‘TPD”’). See in this regard: J. Fitzpatrick,
Temporary protection of refugees: elements of a formalized regime, (2000) 94(2) AJIL 279.

180 1t confirmed in its Art. 1 that the existence of a mass influx into the Union of displaced persons who have had to
leave Ukraine as a consequence of an armed conflict has been established.

181 Cf. D. Thym, Temporary Protection for Ukrainians The Unexpected Renaissance of ‘Free Choice’,
Verfassungsblog, 5 March 2022, retrievable at: https://verfassungsblog.de/temporary-protection-for-ukrainians/ . See
also: M. I. Ciger, 5 Reasons Why: Understanding the reasons behind the activation of the Temporary Protection
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The aim of the very Decision was to introduce temporary protection for Ukrainian nationals
residing in Ukraine who have been displaced on or after 24 February 2022 as a result of the military
invasion by Russian armed forces that began on that date. Temporary protection should also be
introduced for nationals of third countries other than Ukraine, who have been displaced from
Ukraine on or after 24 February 2022, and who were benefiting in Ukraine from refugee status or
equivalent protection before 24 February 2022. In addition, it is important to preserve the unity of
families and to avoid diverging statuses among members of the same family. Therefore, it was
considered as necessary to also introduce temporary protection for family members of those
persons, where their families were already in, and residing in, Ukraine at the time of the
circumstances surrounding the mass influx of displaced persons®?,

The adoption of the Council Implementing Decision came with some obligations and rights — for
both Member States (and their institutions) and the displaced Ukrainian citizens — below we briefly
analyse those ones, which are relevant for the intra-EU posting (from Poland but may be of
universal application).

First of all — entry to the Schengen area - the Commission has called upon Member States to
authorise the entry and stay of those without biometric passports on humanitarian grounds.
Member States had done so relatively quickly, at least for Ukrainians, including of course Polish
Border Guard, despite the fact that formally, admission on humanitarian grounds covers the
territory of the Member State concerned only, since it does not qualify as a residence permit in the
meaning of EU migration law. However, this caveat has proved largely irrelevant. The
Commission openly invited state authorities to set aside this condition - free movement for persons
displaced from Ukraine within the Schengen area was ‘the motto of the day’. The ‘welcome
culture’ proved to be back, across Europe. With the entry into force of the Implementing Decision
2022/382 on 4 March 2022, Member States became obliged to facilitate the entry of Ukrainians
from abroad. Ukrainian nationals on visits or holidays elsewhere may arguably rely on this proviso
to travel safely and legally to the EU. Such generous admission scheme is unprecedented in the

history of EU migration*®3,

Directive in 2022, EU Immigration and Asylum Law and Policy, retrievable at: https://eumigrationlawblog.eu/5-
reasons-why-understanding-the-reasons-behind-the-activation-of-the-temporary-protection-directive-in-2022/

182 Motive 11 of the preamble of the Council Implementing Decision 2022/382.

183 D, Thym, Temporary Protection for Ukrainians The Unexpected Renaissance of ‘Free Choice’, 0p. Cit.
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Such conclusions could have been a result of inter alia the fact that Member States have agreed in
a statement that they will not apply Article 11 of Directive 2001/55'8, which provides that ‘/a/
Member State shall take back a person enjoying temporary protection on its territory, if the said
person remains on, or, seeks to enter without authorisation onto, the territory of another Member
State during the period covered by the Council Decision referred to in Article 5. That agreement
reached by the Member States seemed on the face of it to be unlocking the full potential of Art. 12
of the Temporary Protection Directive, which reads that ‘/z/he Member States shall authorise,
for a period not exceeding that of temporary protection, persons enjoying temporary protection
to engage in employed or self-employed activities, subject to rules applicable to the profession,
as well as in activities such as educational opportunities for adults, vocational training and
practical workplace experience. For reasons of labour market policies, Member States may give
priority to EU citizens and citizens of States bound by the Agreement on the European Economic
Area and also to legally resident third-country nationals who receive unemployment benefit. The
general law in force in the Member States applicable to remuneration, access to social security
systems relating to employed or self-employed activities and other conditions of employment shall
apply’.

The above provision, implemented into national laws by respective domestic acts*®® should be
allowing to employ a person displaced from Ukraine on or after 24 February 2022 as a result of
the military invasion by Russian armed forces that began on that date (and therefore crossing the
Ukrainian-Polish border).

Technically, the Implementing Decision 2022/382 enabled such displacement persons to avail
themselves of their right derived from temporary protection only in the Member State that issued
them a residence permit (conclusion drawn from motive 17 thereof), which could be disabling
posted workers from being legally posted. However, since the latter are not seeking access to host
Member States, but their rights are ‘derivative’ (as confirmed by the case law of the Court of

Justice'®”), ‘shadowing’ rights of entrepreneurs posting them from Poland to other EU Member

184 See motive 15 of the Council Implementing Decision 2022/382.

185 Member States may, on the basis of a bilateral agreement, decide that this Article should not apply.

186 In Poland — it was transposed by the Act of 13 June 2003 on granting protection to foreigners within the territory
of the Republic of Poland (Journal of Laws 2003, no. 128, item 1176, as amended).

187 See for more: M. Kielbasa, Prawa socjalne w Unii Europejskiej a granice swobod rynku wewnetrznego [Social
rights in the European Union and the boundaries of the internal market freedoms], Warszawa 2017.
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States. Therefore, a situation of posting could not be equated with seeking employment as ‘a
migrant’ displaced person and therefore it should be allowed pursuant to the European law.
Paradoxically, the question however remained, whether it could be allowed ... under the Polish
law — we discuss this matter in Chapter 2.5.3. below.

2.2. Posting to Poland
In this section we focus on quantifying the volume of workers posted to Poland. We also provide

insights into their profile, by setting out their characteristics, described in the light of various
factors (sending country, legal basis of their posting, as well other indicators). The data provided
herein are based largely on information provided by the NLI in its ‘Reports on the activities of the
National Labour Inspectorate’ published for respective years!®, which, despite the limitations,
constitute the most reliable source thereof. The numbers in this regard are sourced from the so-
called ‘employer’s statement on the posting of a worker to the territory of the Republic of Poland’,
which employers are obliged to file with the National Labour Inspectorate at the latest on the day
of commencement of services in Poland (on the basis of the Act of June 2016 on the posting of

workers in the framework of the provision of services)'®°.

2.2.1. Volume and trends in posting of workers to Poland
Unlike the outgoing posted workers, the number of workers posted to Poland, despite being on a

steady rise until 2020 had not been (nor are) among the most significant on the EU-wide scale,
nor they are significant when compared to a number of foreigners (including third-country
nationals) employed in Poland*®*.

Pursuant to the latest available data, in 2020 24,373 persons were posted to Poland, down by 6,844
(21.92% yly) as compared to 2019. The obvious reason was the COVID-19 pandemic, causing the
workers for all countries, bat the Ukrainian citizens, to drop significantly, by comparison to 2019

figures. Indeed, the share of respective nationalities decreased at least by 10% (Italian citizens).

188 The most up-to-date report currently available demonstrates figures for 2020.

189 Cf. the Polish Journal of Laws 2016, item 868, hereinafter also referred to as ‘the Polish Act on the posting of
workers’; see art. 24(3) hereof. An interesting feature of the Polish Act is that the statement may be filed in paper form
or electronically, in Polish or in English language (up to the employer’s choice). Given the date of the Act’s adoption,
only fractional data are available for 2016.

19 The COVID-19 pandemic indeed had, limited their numbers, as it will be demonstrated below.

191 Please note that numbers provided herein concern actual persons posted to Poland and not a number of certificates
issued to such persons as it is the case in some other parts of the report. This however does not alter the conclusion
regarding their meagre numbers.

78




But in the case of the United States’ citizens, it had dropped by a staggering 87.4%. An interesting
feature of the decreases is that the largest percentage decreases concern mostly third-country
nationals and not EU foreigners. There are two special cases which break this pattern: On the one
hand the increase of the number of Ukrainian citizens posted to Poland and substantial decrease of
the number of posted Germans (EU citizens). The latter might be due to restrictive provisions
regarding also German nationals, returning to the Federal Republic of Germany after stays in the
so-called ‘high-risk areas’®? — which Poland was counted among for prolonged periods of the
COVID-19 pandemic). Our supposition (further developed also in Chapter 4 hereof) is that the
general decreases in the number of persons posted to Poland were due to the fact that, generally
speaking, the provisions of the Polish law aimed at tackling COVID-19 were more restrictive (e.g.,
with regards to imposing quarantine obligations upon arrival to Poland) towards persons crossing
the external borders of the EU when entering Poland.

Table 3. Number of foreigners (including third country nationals) posted to Poland

Country posting 2020 (+ %0 share | %o Share of the
workers 2018 2019 of the grand change 2019 vs.
total) 2020 (+/-)
UKraine 3,788 8,745 9,389 (38.5%) +7.36%
Germany 3,048 8,405 6,170 (25.3%) - 26.59%
South Korea 313 3,812 2,785 (11.4%) - 26.94%
Belarus 1,223 2,232 1,730 (7.0%) - 22.49%
Italy 834 953 858 (3.5%) - 10.53%
Austria 572 631 537 - 14.9%
Czechia 579 541 435 - 19.59%
China 376 504 322 -36.11%
USA 415 1,267 159 - 87.45%
India 382 556 139 -75%
Great Britain 145 225 101 -55.11%
Japan 133 212 41 - 80.66%
Other countries
combined 1,923 3,134 1,707 - 45.53%
Grand total: 13,731 31,217 24,373 -21.92%

Source: Sprawozdanie z dziatalnosci Panstwowej Inspekcji Pracy w 2020 roku [Report on the activities of the
National Labour Inspectorate in 2020], p. 179.

192 For this and other designations see the website of the Robert Koch Institute: www.rki.de or that of the German
Federal Ministry of Health: https://www.bundesgesundheitsministerium.de/en/service/gesetze-und-
verordnungen/guv-19-lp/coronavirus-einreiseverordnung.html
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Figure 10. Number of foreigners (including third-country nationals) posted to Poland, as
reported to the NLI, 2018-2020
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Source: Sprawozdanie z dziatalnosci Panstwowej Inspekcji Pracy w 2020 roku [Report on the activities of
the National Labour Inspectorate in 2020], p. 179.

To complete the picture, one needs to emphasize that posting nationals of some of third countries
is made easier by the existence of bilateral agreements on social security, concluded by Poland
with several countries!®®; most notably with Ukraine, the USA, the Republic of Korea, Germany,
and Austria. It is worth mentioning that third-country nationals referred to in this section are
actually posted to Poland on the basis of such bilateral agreements unlike workers posted from
fellow EU Member States, being posted on the basis of appropriate EU posting provisions.

With Ukraine leading the pack since 2016, the other three countries from which most workers were
posted to Poland were Germany, South Korea, and Belarus. When one takes those four countries
into account, a clearly visible difference between them may be observed. Ukraine and Belarus
share strong historical links from the older (between themselves and with Poland, as a part of the
Polish-Lithuanian Commonwealth'®) and the recent (part of the Communist bloc with Poland,
although Poland did not form part of the infamous USSR) past. Moreover, as mentioned before in

Chapter 2, a special simplified regime had been introduced, allowing for an easier employment of

193 See the list of such bilateral agreements at the website of Ministry of Family, Labour and Social Policy:
https://archiwum.mrips.gov.pl/en/social-security-system-cooperation/bilateral-agreements-on-social-
security/#:~:text=Bilateral%20social%20security%20agreements¥%20causes,right%20to%20social%20security%20b
enefits.

1% See e.g., J. Malec, The Commonwealth of Poland-Lithuania at the time of the Noble Democracy — a Polish
Anomaly?, Studies in History of Polish State and Law XXIII — 2020, p. 99 et seq.

80



https://archiwum.mrips.gov.pl/en/social-security-system-cooperation/bilateral-agreements-on-social-security/#:~:text=Bilateral%20social%20security%20agreements%20causes,right%20to%20social%20security%20benefits
https://archiwum.mrips.gov.pl/en/social-security-system-cooperation/bilateral-agreements-on-social-security/#:~:text=Bilateral%20social%20security%20agreements%20causes,right%20to%20social%20security%20benefits
https://archiwum.mrips.gov.pl/en/social-security-system-cooperation/bilateral-agreements-on-social-security/#:~:text=Bilateral%20social%20security%20agreements%20causes,right%20to%20social%20security%20benefits

citizen of six former USSR countries on the basis of the declarations on entrusting work'®. In
short, a third-country national, holding the above-mentioned declaration, issued within the
framework of the above-mentioned special simplified regime may be easily employed in Poland*®®,
provided that they are in possession of an appropriate residence title (e.g., a biometric passport —
in case of Ukrainians). Such a relative easiness of commencing employment relation in our opinion
actually influences the number of third-country nationals employed in this manner, driving the
numbers of workers posted from such countries down, as in certain cases it might simply be easier
to apply for such a regime and have a given person employed in Poland (either via the above-
mentioned simplified regime or by ‘a regular’ work permit), rather than have them posted to the

Polish territory.

Figure 11. Number of foreigners (including third-country nationals) posted to Poland, as
reported to the NLI, 2017-2020
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Source: own study and calculations, based on the NLI data.

195 As mentioned before, period of such declarations, issued initially for up to 6 months out of 12 months, extended to
up to 24 months from 29 January 2022 by a major amendment to the Polish immigration law, which entered into force
on 29 January 2022.

196 A new, so-called ‘Special Law on Ukraine’ introduced further facilitations in March 2022 — the so-called
‘notification procedure’ — see further below in this Report.
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Table 4. Changes in the number of persons reported to the National Labour Inspectorate,
posted to Poland during a reference year, 2015 - 2020

Reference year Number of postings % Change yly
2020 24,373 -22%
2019 31,217 +127%
2018 13,731 + 86%
2017 7,372 + 78%
2016 4,148 + 4%
2015 ~4,000

Source: own study & calculations, based on the NLI data.

Indeed, a simple comparison®®” of numbers seems to corroborate such a conclusion. In 2020, the
year with the latest record concerning the number of workers posted to Poland, there were 24,373
such persons, while the same year as many as 406,496 work permits and 1,519,599 declarations
on entrusting work (issued for a grand total of 989,030 ‘individual’ persons) were issued the very
same year. Given the number of 16,8 million persons in employment, workers posted to Poland
constituted 0.1% of that grand total, whereas foreigners and third-country nationals constituted
roughly 8.7% of that number.

Equally striking is the comparison of Ukrainian citizens alone. While in 2020 there were 9,389
Ukrainians posted to Poland (38.5% of the total number of workers posted to Poland), there were
295,272 work permits issued to Ukrainian citizens and 1,329,491 declarations on entrusting work
issued thereto (for a grand total of 857,622 ‘individual’ persons of Ukrainian nationality).

The above-mentioned figures clearly show that posting of workers to Poland is an institution which
is rarely used, compared to a direct employment (on various legal bases) of foreigners and third-
country nationals in Poland. We expect that the ongoing Russo-Ukrainian war (dealt with in greater
detail in the section) will make posting of workers from Ukraine obsolete and direct employment

will grow rapidly.

197 For the sake of the present comparison, we take into account only those legal titles of employment, which are single
most numerous ones. For the overview of legal titles see e.g.:
https://www.migrant.info.pl/Documents_entitling_a_foreigner_to_work_in_Poland.html
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2.2.2. Characteristics of posting of workers to Poland

2.2.2.1. By sending country: Ukraine by far the leader
One may say that there are few interesting features of profiles of workers posted to Poland. First

of all, workers posted to Poland are mainly (up to 60% in 2020) third-country nationals'%, with
citizens of Ukraine the leading country since the beginning of the record in 2016. As shown in the
graph below, the number of Ukrainian citizens posted to work in Poland was going up steadily and
unfailingly, even in 2020 (when, however, the growth has been really meagre).

Apart from Ukraine (38.5% of all persons posted to Poland in 2020), workers from third countries
posted to Poland in relatively large numbers included inter alia South Koreans (they came as a
third'®® nationality of all the workers posted to Poland in 2020 with 2,785 third country nationals
posted and third in 2019 (3,812 posted — a whopping increase from 313 in 2018), as well as
Belarussians (with 1,730 in 2020 and 2,232 in 2019 respectively). The ‘podium’ third country
nations are then followed by the Chinese, citizens of the US, India, Japan, and other countries —
with minor numbers of workers posted to Poland.

As mentioned before, the number one country for workers posted to Poland is Ukraine (followed
by Germany, South Korea, and Belarus — it is clearly visible in the table and figures below. Ukraine
is at the same time the only country in whose regard the number of workers posted to Poland has
increased between 2019 and 2020, as shown in the figures below. Of course, the percentage of the
increase was not as it could have been expected on the basis of previous years (as shown in the
table and figures below), nonetheless, despite the pandemic, number of Ukrainian citizens posted
to Poland still rose by 7% when we compare 2020 to 2019. Such a small increase could be down
to the COVID-19 pandemic (most probable cause), but factors like other legal bases for relatively
easy employment in the territory of Poland could be relevant, too.

It is also worth noting that the number of foreigners (including third-country nationals) posted to
Poland increased by 88.7% from 2018 to 2019. If such a percentual tendency was maintained in
2020, there should have been more than 48 thousand persons posted to Poland (in various
capacities and on various legal bases). Instead, the numbers for 2020 indicated that there were
6,844 persons posted to Poland less than a year before. It goes without saying that such a slump

was caused by the COVID-19 pandemic.

198 This Chapter follows the logic of differentiation between ‘third-country nationals’ (being non-
EU/EEA/Switzerland nationals) and foreigners (including all non-Polish nationalities), as anticipated in Chapter 1.
199 posted workers from Germany were a second nation from 2017 to 2020.
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Another interesting feature of the 2018-20 data has been a growing share of workers posted to
Poland from EU / EEA / Switzerland. While in 2018 the majority of persons posted to Poland
(50.8%) were third-country nationals, already in 2019, the persons posted from EU / EEA /
Switzerland had prevailed, with 57.8% of the total persons posted to Poland. That percentual share
even went up to 60.8% in 2020. Given that the overwhelming majority of third-country nationals
posted to Poland are Ukrainian citizens (and the simultaneous growth of their numbers in
employment in Poland — see elsewhere in this Report) one could conclude that posting Ukrainians
(and other third-country nationals) to Poland seems to be losing its allure — for the benefit of

migration to Poland, rendered easier by the Polish provisions, as mentioned before.

2.2.2.2. By legal bases
As mentioned before, posting workers to Poland from third countries may be subject to bilateral

agreements on social security, concluded by Poland with the sending third countries. The most
telling in this regard is the agreement between the Republic of Poland and Ukraine on social
security?%,

Its Article 7(1) provides as follows:

If a person employed by an employer registered in the territory of one Contracting Party is sent to
the territory of the other Contracting Party to perform work on behalf of this employer, he/she
shall be subject to the legislation of the first Contracting Party, provided that the anticipated
period of work does not exceed 24 months. If the period of employment extends beyond 24 months,
the legislation of the first Contracting Party shall continue to apply for a further period not
exceeding 36 months, provided that the competent authority of the other Contracting Party, or an
institution authorised by that authority, so authorises.

Therefore, an employer registered in Ukraine may post (‘send’) their workers to perform work on
their behalf in Poland for a period of maximum 24 months, after which the Ukrainian social
security legislation could continue to apply up to further 36 months if the period of employment
extends beyond the initial time and given the authorisation of Polish authorities. One could observe
that the provision of Art. 7(1) of the Polish and Ukrainian agreement resembles the norm of Art.

12 of the Basic Regulation 883/2004; at the same time, the agreement does not the equivalent of

200 Made at Kyiv on 18 May 2012, Journal of Laws 2013 item 1373, it came into force on 1 January 2014.
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Art. 13 of the Basic Regulation (in other words — a person posted under the agreement may not
pursue their activities as an employed person in two or more countries).

That said, we can observe that workers posted to Poland are subject to at least two types of legal
regimes — the one created by the EU law (‘purely’ intra-EU posting) and the one based on other
legal bases — such as the Polish and Ukrainian agreement described above. In our opinion, such
diversity of legal bases does not adversely influence postings into Poland, as evidenced by numbers

of workers posted from other EU Member States (in particular from Germany).

2.2.2.3. By other indicators
Table 5. Other indicators concerning posting to Poland

2018 2019 2020

Limited to Limited to Limited to
Feature / Year Grand Grand Grand

EU/ EEA EU/ EEA EU/ EEA

total total total
/Switzerland /Switzerland /Switzerland

Number of
declarations on 4,130 2,872 7,793 4,394 7,521 4,151

posting to Poland
which were sent over
Number of foreign
entities posting 1,110 833 1,591 413 1,525 345
workers to Poland
Number of countries
from which workers 61 26 65 39 49 23
were posted to Poland
Source: own calculations based on the NLI data.

The common denominator of all the data above is a slight decrease visible when comparing 2019
data with those from 2020. Indeed, all numbers decrease, with a highest slump in a number of
foreign entities posting workers to Poland (still by a very modest 4.15%); also, the decrease in the
number of declarations on posting to the territory of Poland was noticeable. We might speculate
on the reasons, but the most viable one seems to be the restrictions on all kinds of mobility
introduced during the pandemic. At the same time, the above speculation could be relevantly
falsified only by 2021 data, not available to date in regard to incoming postings.

Moreover, it is interesting to see how the number of foreign entities posting workers to Poland has

been shrinking and the biggest decrease actually took place in 2019 as compared to 2018 (and not
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in 2020). It might be the indication that entrepreneurs posting workers to Poland carry out
consolidation procedures, as the number of declarations on posting and the number of persons
posted to Poland has not been subject to such substantive decreases.

Last, but not least, it goes without saying that the Russo-Ukrainian war, started by the Russian
aggression will undoubtedly have impact on the number of third-country nationals posted to
Poland. The influence in question will of course concern Ukrainians in the first place, as there will
be less postings to Poland and instead more of a direct employment of Ukrainian citizens. The
reasons are twofold — first of them is a practical one — some of the businesses posting workers to
Poland have either ceased to exist or moved westwards (to Poland or elsewhere)?®X. The other is
of legislative nature — on 12 March 2022 Poland adopted the already-mentioned Special Law on
assistance to Ukraine?®?, providing for a super-easy so-called ‘notification procedure’ of
employment of Ukrainian citizens. Given the adoption of that Law, employing Ukrainian citizens
in Poland has been incentivised and the posting of workers from Ukraine into Poland will likely
bear the brunt of that incentive.

So may also be the case for citizens of Belarus and possibly Russia (although the latter are not
among the most numerous nations posted to Poland). In case of Belarus the decrease is likely to

concern the major private sectors of the economy, responsible for the most postings to Poland.?%

2.3. Posting from Poland
In this section we focus on quantifying the volume of workers posted from Poland. The insights

into their profile are provided, too by setting out their characteristics, described in the light of

various factors (sending country, legal basis of their posting, as well other indicators). The data

201 Some tentative estimates suggest that 50 per cent of businesses are closed — cf. ILO Brief. The impact of the Ukraine
crisis on the world of work: Initial assessments, 11 May 2022, p. 2; see also: reliefWeb, The Development Impact of
the War in Ukraine: Initial projections, 16 March 2022.

202 gee further — Chapter 2.4 hereof.

203 The situation of private companies (which generate around 25% of Belarus’s GDP) deteriorated considerably
following the 9 August 2020 presidential election as many of them were targeted for supporting the protests or taking
part in them. The problem is particularly evident in the IT sector, which up until the election was considered the most
promising sector of the Belarusian economy, generating 25% of the country’s export of services (worth US$2.5
billion). The repression, which targeted this group, forced a portion of IT specialists to relocate their operation to
neighbouring Lithuania, Ukraine and Poland (around 10,000 Belarusian IT specialists are now working in Poland) —
see K. Klysinski, The cost of a police state: Belarus’ economic problems, OSW Commentary, 11 May 2021,
retrievable at:  https://www.osw.waw.pl/en/publikacje/osw-commentary/2021-05-11/cost-a-police-state-belaruss-
economic-problems# ftn14
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provided herein are based largely on information provided by the ZUS?%, which, despite the
limitations, constitute the most reliable source thereof. The numbers in this regard are sourced
from Portable Documents Al issued in respective years in Poland. In the last section of this
subchapter, we analyse posting of legally residing and working third-country nationals posted from
Poland.

To start with, one needs to emphasize Poland has always been among the Member States sending
abroad the largest number of posted workers in the entire European Union. In fact, this was the
case up until 2019, when it was surpassed in a number of PDs Al by Germany?®®. According to
the data available that year, two main issuing Member States were Germany (1.8 million PDs Al
issued) and Poland (~ 648 thousand PDs A1l issued). These two Member States issued more than
half of the total number of PDs Al. Poland is the main Member State issuing PDs Al to persons
covered by Article 132%, Only in Slovenia (3.7%), Luxembourg (2.9%), and Poland (2.0%) more
than 2% of the employed population is active in two or more Member States®"’.

The very position of Poland as the Member State mainly posting workers (second-in-line,

following Germany) has also been confirmed by the latest research?%,

2.3.1. Analysis of data obtained from the Polish Social Insurance Institution

(ZUS)209
As emphasized above - it should be borne in mind that Poland is among the nations posting the

largest number of workers in Europe, as measured by the number of Portable Documents Al issued
in respective years. In 2019, the number of PDs Al issued was 647,969. In 2020, a decrease to
619,12721 should be noted, however coupled with a substantive rebound to 676,775 the year after.

204 The most up-to-date data currently available (in most categories) demonstrate figures for 2021.

205 F De Wispelaere, L. De Smedt & J. Pacolet, Posting of workers, Report on Al Portable Documents issued in 2020,
op. cit., p. 10-11.

206 £, De Wispelaere, L. De Smedt & J. Pacolet, Posting of workers, Report on Al Portable Documents issued in 2019,
op. cit., p. 10-11.

207 F, De Wispelaere, L. De Smedt & J. Pacolet, Posting of workers, Report on Al Portable Documents issued in 2019,
op. cit., p. 44.

208 Cf, F. De Wispelaere, L. De Smedt & J. Pacolet, Posting of workers, Report on Al Portable Documents issued in
2020, op. cit., p. 10-11.

209 The following part of the report was prepared on the basis of data received directly from the Social Insurance
Institution in Poland (ZUS).

210 This figure contains workers posted to Great Britain (without them — 617,709 PDs Al were issued that year in
Poland).
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Table 6. Total number of PDs Al (E101s) issued in respective years

2011 PDs Al and E101 309,608

2012 PDs Al and E101 341,011 +10.1%
2013 PDs Al and E101 385,328 + 13%
2014 PDs Al and E101 428,368 +11.2%
2015 PDs Al and E101 463,133 +8.1%
2016 PDs Al and E101 513,327 +10.8%
2017 PDs Al 573,293 +11.7%
2018 PDs Al 605,710 +5.7%
2019 PDs Al 647,989 + 7%
2020 PDs Al 617,709/619,127 -4.5%
2021 PDs Al 676,775 +9.3%

Source: ZUS data, 2021

Figure 12. Total number of PDs Al issued 2011 — 2021
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Source: ZUS data, 2011-2021

According to the data presented by the ZUS, the decrease in 2020 actually constituted the first
decline in the last 10 years. As can be seen above, in previous years the number of PDs Al had
been increasing steadily year on year. However, it should be borne in mind that the data for 2020
may not be fully adequate due to the overlapping situation related to the COVID-19 pandemic.

The data presented by the ZUS also show that the decrease in the number of PDs Al related

primarily to workers posted under Art. 12(1) [a person pursuing an activity as an employed
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person in a Member State n employer which normally carries out its activities there and who is
posted by that employer to another Member State to perform work on that employer’s behalf]. The
difference in the number of those posted workers between 2019 and 2020 is 35,422, while the
number of workers posted under that legal basis steadily increased upwards in previous years. This
trend was observed also in 2021, when the number of PDs Al issued under Art. 12(1) of the Basci
Regulation rose by 8.1% as compared to 2020. It could therefore mean that the decline in 2020
had to do with the COVID-19 pandemic, rather than with the transposition of the Revision
Directive (perhaps apart from the PDs A1 issued in August 2020 and September 2020%!! — we are

dealing with it below).

Table 7. Number of PDs Al issued to workers posted under Art. 12(1) of the Basic
Regulation, 2018 - 2021

2018 220,906

2019 230,034 +4.13%
2020 194,612 -15.40%
2021 210,307 +8.1%

Source: own calculation, based on ZUS data

In turn, both in 2020 and 2021 an increase was recorded among workers who normally pursue an
activity as an employed person in two or more Member States — that is under Art. 13(1) of the
Basic Regulation. The number of PDs Al issued to such workers increased by about 15,000
between 2019 and 2020, which followed a pattern of systematic increase in previous years. This
group includes in particular transport drivers, for whom around 15,000 PDs A1 more were issued
on that very legal basis year on year. This naturally indirectly confirms the lack of the negative
impact of the Directive the posting on transport services.

Moreover, the 2021 figures show in turn a spectacular increase — by almost 90 thousand PDs Al
issued on that basis more year on year (more than 26% growth). This further corroborates the lack

of the Directive’s negative impact (as well as that of the COVID-19 pandemic).

211 Unfortunately, when it comes to monthly figures, only the overall ones (and not divided by the legal bases) have
been made available to us.
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Table 8. Number of PDs Al issued to workers posted under Art. 13(1) of the Basic
Regulation, 2018 - 2021

2018 303,283

2019 329,934 +8.79%

2020 344,385 +4.38%

2021 433,951 +26.01%

Source: data from ZUS, 2021 and own calculations

Figure 13. Number of PDs Al issued on the basis of Art. 13 Basic Regulation (2018-2021)

433,951

344,385
320038

303,283 ‘

Source: Own calculations based on ZUS data, 2021

In turn - there was a decrease (not much in absolute terms - of around 2,500 — but rather of
significant percentage) among the posted self-employed persons (subject to Art. 12(2) of the Basic
Regulation) between 2019 and 2020. In the graph below (we show figures since 2011 to show a
larger trend here), we are demonstrating that the downward tendency was not always the case — it
started around 2016 and has continued to 2021 ever since.

Given that slight fluctuations also occurred in previous year and the largest decline was observed
in 2020 (a pandemic year, too) as well as that the decrease between 2020 and 2021 was smaller
than in previous years, we are inclined to conclude that the transposition of the Directive did not
influence the trends significantly.
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Table 9. Number of PDs Al issued to posted self-employed persons (Article 12.2 of the
Basic Regulation)

2011 15,209

2012 16,361 +7.57%
2013 19,303 +17.98%
2014 20,112 +4.19%
2015 21,961 +9.19%
2016 20,756 -5.49%

2017 18,721 - 9.80%

2018 17,619 -5.89%

2019 16,815 - 4.56%

2020 13,352 - 20.59%
2021 12,986 -2.74%

Source: own study & calculations, based on ZUS data

Figure 14. Number of PDs A1l for self-employed on the basis of Art. 12(2) of the Basic
Regulation

N

13,352 12,986

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
Source: ZUS data, 2021

To gather a ‘helicopter view’ with regard to the real impact of the Revision Directive on the posting
of workers and given the far-more substantive role of posting from Poland, it is worth to analyse
the number of outgoing PDs Al. The comparison of the grand total number of PDs Al issued in
Poland in the last five years, one may clearly observe, both the increase in attestations issued prior
to 2020, a substantive drop in 2020 and a rebound in 2021.
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Table 10. PDs Al issued in Poland, grand total, Art. 12 and Art. 13-based, 2017-21

2017 2018 2019 2020 2021

Grand total
number of PDs | 573293 | 605710 | 649,969 619127 676.775
Al issued
é;; 122, | 935177 | 238525 | 246,849 207,964 223293
Art. 13 (13(1),

324503 | 351364 | 387,342 399 675 443 951
(2),3),4)

Source: own study & calculations, based on ZUS data

Figure 15. Changing trends between outgoing postings under Art. 12 and 13 of the Basic
Regulation

387,342
351,364 399,675

238,525 246,849 ——

2017 (573293) 2018 (605710) 2019 (647989) 2020 (619127) 2021 (676775)

W Art. 12 wmArt. 13 wother

Source: own study & calculations, based on ZUS data

An interesting tendency is observable of relatively steady number of PDs Al issued for posted
workers (Art. 12 BR) and a growing number of PDs Al issued for persons carrying their activities
in two or more Member States (Art. 13 BR). There is no qualitative evidence to support the
statement that this is due to easier conditions for Art. 13 than for Art. 12. Neither is it possible to
prove that simply the number of highly mobile workers is growing in Europe. The first hypothesis
might be supported by no time limit, lack of non-replacement condition, or even lack of normal
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activity or prior coverage by the legislation of a posting Member State - in the case of Art. 12. The
latter hypothesis is supported by the emergence of new highly mobile professions and forms of
work (e.g., remote work) combined with lower costs of mobility. More qualitative research is
needed to provide definitive answers to this issue. It is of utmost importance, because the ongoing
revision of the Regulations on coordination of social security systems (see Interinstitutional File:

2016/0397(COD) for details) is based on the first hypothesis without any proof thereof.

2.3.2. Posting by the host Member States
In the present subchapter we aim to take stock of the outgoing postings from Poland individuated

by the host Member States. It needs to be recalled here that such an exercise is possible only on
the basis of PDs Al issued pursuant to Art. 12 of the Basic Regulation, as no information is
produced concerning the place so cross-border activities under Art. 13 thereof, hence no data are
available regarding the receiving Member States in that regard.

Seen in that light, according to data obtained from the Polish Social Insurance Institution, in 2017-
2020, the largest number of PDs Al for the economic activity sector was issued for Germany, this
number systematically increased year by year, the decrease occurred in 2020, which could be
caused by the COVID-19 pandemic. The next places were taken by France, Belgium, and the
Netherlands, although, as shown in the charts below, the number of Polish workers posted to these
countries was, however, 3-4 times lower than to Germany.

Such was also the composition of the main Member States receiving posted workers with PDs Al
issued on the basis of Art. 12 of the Basic Regulation - pursuant to the latest available data for
2021. As it can be seen below - ‘the usual suspects’ — Germany (125,380 PDs Al issued - up from
113,138 in 2020), France (23,591 — up from 21,199), Belgium (16,687 — down from 17,038) and
the Netherlands (16,644 — down from 17,877) were joined by Sweden (13,306 — up from 10,758).
The largest increases year on year were in the case of Sweden (by 23.7%) and Germany (by
10.8%).
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Figure 16. Number of PDs Al issued by ZUS by a host Member State (2021)
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2.3.2.1. Posting within individual sectors of activity
In the present subchapter, we intend to demonstrate the features and trends within the individual

sectors of activity the years 2020-2017, the sector with the highest number of posted workers was

the industry sector, for which posting accounted for over 60% of all other sectors. The second

place was occupied by the services sector (approx. 30%). The lowest percentage of posted workers

by sector was agriculture, forestry, hunting and fishing. A good and telling example are the graphs

below, which clearly demonstrate the breakdown of the respective sectors of activity:
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Figure 17. PDs Al by sector of economic activity 2019 and 2020

Division by sectors of economic activity - 2019 year

PKD A - Agriculture, forestry, hunting and fishing

PKD B to F - Industry

PKD G do T - Services

Division by sectors of economic activity - 2020 year

PKD A - Agriculture, forestry, hunting and fishing

PKD B to F - Industry

PKD G do T - Services

Source: own calculations based on data from the ZUS, 2021

Moreover, the extent of intra-EU posting in sectors that receive less attention in public debate (e.g.,
education, healthcare, social assistance, arts, other services) — has been growing a little from 2017.
The share of this service was 17-22% of all number of PDs Al issued pursuant to Art. 12 of the
Basic Regulation, while the share of healthcare PDs Al ranged from 3.5% to 8.5% of all number

of services.




Table 11. Education, healthcare, social assistance, arts, other services PKD P, Q, R, S,
including healthcare and social assistance PKD Q

The total number of PDs Eg;g?t;cs’;g?ae:géhzﬁg’
Year Al issued pursuant to . N o Healthcare — PKD Q
other services - PKD R-
Art. 12 S

2017 236,177 40,741 (17%) 8,424 (3.5%)
2018 238,525 46,973 (20%) 11,089 (5%)
2019 246,849 51,674 (21%) 17,831 (7%)
2020 207,964 45,565 (22%) 17,758 (8.5%)

Source: data from ZUS, 2021

2.3.3. The number of the self-employed in the number of persons posted
This subchapter is dedicated to the number of the posted self-employed persons, covered by art.

12(2) of the Basic Regulation.

Table 12. Number of PDs Al issued to posted self-employed persons (Article 12.2 of the
Basic Regulation)

2011 15,209

2012 16,361 7.571%
2013 19,303 17.98%
2014 20,112 4.19%
2015 21,961 9.19%
2016 20,756 -5.49%
2017 18,721 -9.80%
2018 17,619 -5.89%
2019 16,815 -4.56%
2020 13,352 -20.59%
2021 12,986 -2.74%

Source: Data from ZUS, 2021

As it can be seen from the table above, among the persons for whom PDs Al were issued, workers
covered by Art. 12(1) of Regulation 883/2004 dominated over the self-employed, whose share
rarely constituted more than 8% of the grand total of PDs Al issued by Poland (save for the period
between 2014 and 2016 when the percentage of posted self-employed persons amounted to
approximately 8-9% the total number of persons posted). The graph below, concerning 2020,
clearly corroborates that very trend.
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Figure 18. PDs Al issued to employees and to self-employed under Art. 12 of the Basic
Regulation

Division of A1 - 2020 year

Running business

Employees - article 12

Source: own calculations based on data from ZUS, 2021

Unfortunately, the data collected from the ZUS does not enable us to differentiate between the
sectors of activity within which self-employed persons were posted. We may in turn state the major
receiving Member States in 2021 — these were Germany (6,139 PDs Al issued under Art. 12(2)
BR — up from 5,695 in 2020), Belgium (2,950 — down from 3,252), Sweden (1,552 — down from
1,788) and the Netherlands (1,014 — down from 1,151).

2.3.4. Persons pursuing activity in two or more Member States (Art. 13(1) of

the BR)
The number of persons working in two or more Member States had steadily increased since

2017, and was also increasing in 2020, when the COVID-19 pandemic started.
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Figure 19. PDs Al issued on the basis of Art. 13 (1) of the Basic Regulation

Article 13.1

2020 344 385

2019 329 934

2018 303 283

2017 283 143

0 50000 100000 150000 200000 250000 300000 350000
Source: own calculations based on data from ZUS, 2021

2.3.5. Self-employed persons working in two or more Member States
(Art. 13(2) BR)
Between 2017 and 2020, the number of persons who normally pursue an activity as a self-

employed person in two or more Member States increased systematically. The largest increase
(around 10,000) took place between 2018 and 2019; the outbreak of the COVID-19 pandemic
slightly slowed down the growth, but the upward trend continues.
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Figure 20. PDs Al issued on the basis of Art. 13 (2) of the Basic Regulation
Article 13.2

iﬂMﬁ ZUMD GO000

Source: own calculations based on data from ZUS, 2021

2.3.6. Persons pursuing activity as an employed person and as a self-

employed in different Member States (Art. 13(3) BR)
A downward trend can be observed in the case of employed and self-employed persons in various

countries. As shown in the chart below, the number of such people has been clearly declining year
by year since 2017.

Figure 21. PDs Al issued on the basis of Art. 13 (3) of the Basic Regulation

Article 13.3
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Source: own calculations based on data from ZUS, 2021




2.3.7. Civil servants employed by one Member State and pursuing activity
as an employed and/or self-employed person in one or more Member

States (art. 13.4)
There is a clearly downward trend in the number of civil servants employed by one country and

working as an employed / self-employed person in one or more other Member States (art. 13.4).

Figure 22. PDs Al issued on the basis of Art. 13 (4) of the Basic Regulation
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Source: own calculations based on data from ZUS, 2021
Figure 23. Summary PDs Al issued on the basis of Art. 13 (2-4) of the Basic Regulation
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Source: own calculations based on data from ZUS, 2021
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2.3.8. Average duration of PDs A1 per number of days
This short subchapter deals with the average duration, in days, of all PD Al issued pursuant to

Art. 12 of the Basic Regulation. Between 2017-2019 was at a similar level of around 124 days,
while in 2020 there was an extension by approximately 20 days to an average length of 147 days.

2021 (somewhat fragmented in this regard) data show the average duration rise to 175 days.

Table 13. Average duration of a posting assignment (mission)

Year 2017 2018 2019 2020

Average
duration (days) 127 122 124 147

Poland - 215 Belgium - 156 Sweden - 169 Belgium - 179

ggsetilr?g %%srgods Czechia - 221 Germany - 147 | Belgium - 167 Austria - 204
Liechtenstein - 239] Sweden - 139 Germany - 140 Sweden - 210

The shortest F_rance - 58 . Poland - 0 Poland - 0 Liechtens_tein -31
posting periods Switzerland - 66 | Liechtenstein - 24 Malta - 21 Slovenia - 35
Italy - 69 Malta - 24 Romania - 33 Hungary - 51

Source: own calculations based on data from ZUS, 2021

2.4. Posting third-country nationals from Poland

2.4.1. Intfroduction and background
One may say that the upward trend in posting of workers from Poland to other Member States of

the Union had been continuing for several years now, also despite the COVID-19 pandemic (we
are dealing with it in detail in Chapter 4 hereof). Posting of third-country nationals?'? has played
a significant role in that process; in fact, the available figures clearly corroborate it that the number
of third-country nationals being posted from Poland to other EU Member States has been going
up at a steady pace. In this subchapter, we take into account the most up-to-date figures available,
including those for 2021.

Despite the fact that some of the trends were influenced (to varying extent) by the pandemic, the

number of PDs A12%3 increased substantially in 2021 year on year.

212 As demonstrated below, the figures concerning posting of foreigners (non-Poles, citizens of EU / EEA /
Switzerland) — are negligible.

213 Please note that in this section we provide data mostly based on numbers of PDs Al. Where appropriate (and data
permitting), figures concerning unique persons are provided, too.
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Indeed, in 2021a total of 115,240 PDs Al were issued in Poland under both Art. 12 and Art. 13 of
the Basic Regulation®** to third-country nationals, constituting 17.2% of all such attestations
issued by the Polish authorities under those two legal bases; 13.8% of all PDs Al issued under
the two above legal bases were issued to Ukrainians.

The above numbers were clearly an upward departure from 2020 figures. Indeed, that year 607,639
PDs Al were issued under the two above-legal bases, with 10.5% issued to third-country nationals
— overwhelming majority of those attestations were issued to Ukrainian citizens — amounting to
8.7% of all PDs Al in 2020.

This, too, constituted larger figures than those from 2019. That year, data encompassing PDs Al
issued pursuant to both Art. 12 and Art. 13 of the Basic Regulation demonstrate that approximately
8.2% of all attestations issued to workers posted from Poland were for third-country nationals - by
far the most (approximately 7% of the total PDs Al issued in Poland) being issued to Ukrainian
citizens??®,

When compared to the previous years, shown in the ZUS and other authorities’ record, the
percentage of posted workers who are nationals of Poland (or nationals of other Member States of
the Union) has in fact been decreasing, while the share of third-country nationals has been
increasing at a steady pace. Looking back at the figures, one might say at first sight that the process
was slowed down by the COVID-19 pandemic with regards to the majority third-country
nationalities. That being so (up to a point, as we demonstrate below), the marked difference
concerns Ukrainian citizens, in whose regard growth was registered also in 2020.

2.4.2. Facts and figures, including origin of third-country nationals posted
abroad from Poland

2.4.2.1. PDs Al issued to third-country nationals 2018 -2021
In this subchapter we aim to take stock of the increasing number of third-country nationals being

posted abroad from Poland from 2018 to 2021. The substantive basis for the analysis is data

concerning PDs Al obtained from the ZUS following our requests. It is therefore important to

214 please note that this is the overwhelming majority of all PDs Al issued that year — other PDs A1 were issued under
Art. 11(3)(b), Art. 11(4), Art. 11(5), Art. 16(1) as well as to ‘persons employed / self-employed in the country referred
to in point 2.1 of the PD Al certificate’.

215 Measured by comparison of PDs Al issued pursuant to those two provisions to the total amount of attestations
issued on their basis to all TCNs.
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emphasize that the conclusions drawn here concern a number of those attestations and not ‘unique’
(‘individual’) persons posted?L®,

Another assumption we made in this subchapter is to take into account PDs Al issued under Art. 12
and 13 of the Basic Regulation 883/2004 for the sake of drawing conclusions?Y’.

The mapping of third-country nationals’ postings seems to be of particular relevance, since their
numbers increase every year and reach a substantive percentage in the last few years, justifying
conclusions that third-country nationals posted from Poland are actually overrepresented in the
cohort of all workers posted from Poland, when compared to the national total workforce. Given
the above, the structure of the following subchapters is as follows. First, we describe the trends in
posting of third-country nationals from Poland from 2019 to 2021, including figures, main
nationalities thereof as well as indicating legal bases (Art. 12 or Art. 13). Secondly, we demonstrate
the division of outgoing postings of TCNs by sectors of activity. Finally, we show main directions
(in the form of the receiving Member States under Art. 12 BR) of the outgoing postings of TCNs

from Poland.

24.2.2. Outgoing postings of TCNs from Poland - figures, nationalities &
breakdown by legal bases
The aim of this subchapter is to shed some light to outgoing postings of third-country nationals

from Poland — showing figures of PDs Al issued to them in respective years, their main
nationalities and the breakdown by the main legal bases, anticipated above — Articles 12 and 13 of
Regulation 883/2004. In order to cover all major trends (including especially related to the
COVID-19 pandemic), figures from 2019 to 2021 (latest available) have been taken into account,
while 2018 figures are also provided in tables (and in discussion) for the sake of comparison. They
are discussed commencing from 2019 — all the way to 2021, while at the end of the subchapter,
relevant tables are provided.

Finally, it is worth-mentioning already at this point that three major nations, whose citizens

Article 12 and 13 BR PDs Al were issued to — were Ukraine (by far the leader), Belarus and

216 Share of ‘unique’ persons is available only with regard to PDs Al issued under Art. 12.

217 This first, most practical reason for this is the impossibility of obtaining data concerning PDs A1 issued on other,
than Art. 12 and 13 BR, legal bases. Besides, PDs Al issued on such other legal bases are already negligible in general,
therefore we assess those issued to third-country nationals to be of very minor importance, too.

103




Russia. These three nations clearly outpaced the other ones (a trend clearly visible especially
between 2018 and 2019).

First of all, when it comes to the Portable Documents Al issued to third-country nationals pursuant
to Art. 12 and Art. 13 of the Basic Regulation in 2019, the highest number of those attestations
issued to third-country nationals posted from Poland were by far those issued to citizens of Ukraine
to whom 43,362 PDs Al were issued pursuant to the above-mentioned legal bases. Majority of
them (38,303) were issued under Art. 13 and the rest (5,059) under Art. 12 of the Basic Regulation.
The above attestations issued to Ukrainians constituted 85.6% of the grand total of PDs Al issued
to third country nationals under the two legal bases; they were followed by the attestations issued
to citizens of Belarus (5,856, 11.5%) and Russians (465 PDs Al, 0.91%), while the rest (956,
1.88%) fell to citizens of other third country nations.

Compared to 2018, the number of PDs Al issued to Ukrainian citizens under Art. 12 in 2019 grew
by 135% (from 2,149 to 5,059). The increase was even more pronounced when figures combining
PDs A1l issued under both Art. 12 and Art. 13 of the Basic Regulation are concerned. In 2019,
43,366 PDs Al were issued to Ukrainian citizens, up from 17,958 in 2018 (an increase by a
staggering 141% year on year).

PDs Al issued to the next-in-line, Belarussians and Russians, were significantly less numerous.
However, one should note that the numbers of the attestations issued under Art. 12 and 13 to them
(and especially to Belarussians) were growing at a fast pace year on year. This phenomenon
coincided the slowly decreasing overall share of the Ukrainians in the grand total number of PDs
Al for outgoing posted workers.

Also, the overall number of PDs Al issued on the two above-mentioned legal bases increased from
2018 to 2019 from 23,269 to 50,643. The latter figure meant that PDs Al issued to third-country
nationals on those bases constituted 8.2% of all PDs Al issued by Poland in 2019 (while
PDs Al issued to Ukrainians amounted to 7% of all the PDs Al issued in Poland that year).
Interestingly, PDs A1l issued in Poland to third-country nationals in 2020 proved to be somewhat
‘immune’ to COVID-19 pandemic. Indeed, one could see the increases practically in PDs Al in
case of all three major nations described above and both Article 12 and 13. Of course, the increases
are lower than in the comparison between the years 2018 to 2019 (sometimes even by two-thirds)
and therefore — somewhat lower than expected, but the figures for outgoing TCNs’ postings went

up anyway. This needs to be put in the perspective, where, according to the latest substantive
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research, in 2020 the overall number of PDs Al decreased by almost 900,000 PDs Al or almost
one-fifth compared to 201928, Indeed, in 2020, the number of PDs Al issued according to
Avrticle 12 decreased by some 780,000 PDs A1l (all major issuing Member States showed a decline,
including Poland) and those issued according to Article 13 by approximately 120,0002%°, Seen in
this light and given dramatic consequences to human life throughout the EU Member States, the
lower-than-expected rise in PDs Al issued to third-country nationals may well be summed up with
a well-known saying that ‘every cloud has a silver lining’.

Indeed, in 2020, as compared to 2019, the total amount of PDs A1l issued pursuant to Art. 12 and
13 to third-country nationals went up from 50,643 to 63,640 (constituting the increase by a
respectful 20.4%). In absolute numbers, the greatest increase concerned the Ukrainians (9,612
PDs Al more than in 2019), however when it comes to the percentage rise, the highest was noted
in case of Belarussians, which may be partially explained by their increased presence in Poland in
the third and fourth quarter of 2020, as many of them took refuge there, following the presumably
falsified Belarus’ presidential elections of 9 August 2020?%,

Given that in 2020 607,639 PDs A1l were issued pursuant to Art. 12 and Art. 13221, 10.5% of all
PDs Al issued pursuant to those two provisions were actually issued to third country
nationals (PDs Al issued under those provisions to Ukrainians amounted to 8.7% of all the PDs
Al issued in Poland that year).

Interestingly and importantly, the 2021 ZUS data demonstrate that the numbers in question
rebounded further (that time, it meant a surge indeed). That year, 115,240 PDs Al under both Art.
12 (14,500) and 13 (100,740) of Regulation 883/2004 were issued to third-country nationals (up
from 63,640 in 2020, a whopping 81.08% increase). Given the fact that the total number of PDs
Al issued in 2021 in Poland amounted to 676,775 and those issued on the basis of Art. 12 and

218 F. De Wispelaere, L. De Smedt, J. Pacolet, Posting of workers, Portable Documents issued in 2020, Luxembourg:
Publications Office of the European Union, 2022, p. 11. See also F. De Wispelaere & D. Gillis, COVID-19 and the
fight against undeclared work. Lessons learned and to be learned, HIVA-KU Leuven Working Paper 2021; S.
Stefanova-Behlert, M. Menghi, The impact of Covid-19 on posted workers..., op. Cit.

219 F, De Wispelaere, L. De Smedt, J. Pacolet, Posting of workers, Portable Documents issued in 2020, op. cit., p. 11-
12.

220 On that topic, see e.g., S. Bedford, The 2020 Presidential Election in Belarus: Erosion of Authoritarian Stability
and Re-politicization of Society, Cambridge University Press, Nationalities Papers (2020), Volume 49, Issue 5,
September 2021, pp. 808 — 819.

221 Qut of the total amount of 619,127 (including 1,418 PDs Al issued to the persons employed / self-employed posted
to the UK). The other PDs A1 forming the balance were issued on the basis of art. 11(3)(b), Art. 15, Art. 11(4), Art.
11(5), Art. 16(1) as well as to ‘persons employed /self-employed in the country referred to in point 2.1 of the Al
certificate’ (34 attestations).
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Art. 13 of the Basic Regulation were 667,244%%2 17.2% of the very attestations were issued
under Art. 12 and 13 in 2021 to third-country nationals. 91,933 of those PDs A1l were issued
to Ukrainian citizens (12,064 under Art. 12 and 91,933 under Art. 13), which meant that 13.8%
of all PDs Al issued under Art. 12 and 13 of Regulation 883/2004 in 2021 in Poland concerned

Ukrainian citizens.

Table 14. Number and share of PDs Al issued to third-country nationals posted from Poland,
by nationality, years 2018-2021, Art. 12 [(1) & (2)] of the Basic Regulation only

2018 2019 2020 Change 2019 vs. 2020 2021
%
)
Nationalit % Share /o Share % Share No. Share
of total
y of of total 2o of (A1 of total
posted no. TCNs ¢ total% PDs | % Change 2019 no.
workers No. | " costed | TN T(S:fi No. share of | yider | vs.2020 (+/-) | V% | TCNs
from Pfrom total Art. 12 posted
Poland Poland only) ﬁl?ltf)

Belorussian +133.02% 1,740

Other?» +37.43%

Source: own calculations based on ZUS data

222 The others were issued on the basis of art. 11(3)(b), Art. 15, Art. 11(4), Art. 11(5), Art. 16(1) as well as to ‘persons
employed /self-employed in the country referred to in point 2.1 of the A1 certificate’ (97 attestations).

223 QOther included citizens inter alia of: Afganistan, Albania, Armenia, Bosnia and Herzegovina, Bahamas,
Bangladesh, Brazil, Burkina Faso, Cameroon, Canada, Chile, China, Montenegro, Egipt, Ethiopia, Egypt, Ethiopia,
Georgia, Iran, Iraq, Israel, Japan, , Kazakhstan, Mexico, Morocco, Moldavia, Montenegro, Nepal, Nigeria, North
Macedonia, Puerto Rico, Syria, Thailand, Tunisia, Turkey, Uganda, USA, Uzbekistan, Venezuela, Zimbabwe.
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Table 15. Number and share of PDs Al issued to third country nationals posted from Poland,
by nationality, year 2018-2020, Art. 12 & Art. 13 of the Basic Regulation

2018 2019 2020 Changzt(:) 22(())19 vs.
. . % Share % Share
l\iauona(lllty of total of total
of poste 1o. no. ) 0
workers No. TCNs No. TCNs No. /o Share No. /o
of total Change
posted posted
from from
Poland Poland

2,510 5,856 8,735
Belorussian [148+ 10.8% [424+ 11.5% [958 + 2,879
2 ,362] 5,432] 7,777]

1,346
Other 2,625 11.3% 956 [195 1.88% [268 + 2.11% +40.8%
+761] 1 078]

Source: own calculations based on ZUS data

The question arises finally, whether the above-mentioned figures demonstrate that there is an over-
representation of posted third-country nationals as compared to their share in the labour market of
Poland as a ‘sending’ (‘posting”) Member State?

Naturally, trying to answer the very question is burdened with the risk that this be dubbed an
exercise in ‘comparing apples with oranges’ — as on the one hand we have figures concerning PDs
Al issued to third-country nationals and on the other - actual persons who are employed in various
capacities in the sending Member State (a third category might even be thrown in the mix, namely
— those non-Polish citizens, who are subject to the Polish social security at the ZUS).

Each of the above-mentioned cohorts is somehow burdened with limitations, given fragmentation
of data and sometimes the lack of certain indicators: PDs Al taken into consideration are
attestations issued on the basis of Art. 12 and 13 of the Basic Regulation (and not on the others —
even though small in size — legal bases); third-country nationals employed in Poland are calculated
not pursuant to absolutely all legal bases in existence (as there is no available resources for some
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of them, even though their numbers might be meagre) but only on the basis of three most numerous
legal bases [work permits, declarations on entrusting work and seasonal work permits]; finally
there are also gaps in the knowledge concerning persons registered at the ZUS.

However, while fully aware of the above-mentioned limitations, we still consider such an exercise
to be appropriate and useful.

Thus, if we consider that in 2021 share of PDs Al issued under Art. 12 and 13 BR to TCNs
amounted to 17.2% of all PDs A1 and we compare it with the figure of 12.7% (or 11.4%) of TCNs’
share in the Polish labour market, we may conclude that third-country nationals (at least in 2021)
are overrepresented compared to their share in the labour market of Poland. The same would hold

true when we consider the number of the TCNs who are subject to the Polish social security.

2.4.2.3. By sectors of activity
For the breakdown by the sector of activity we took into consideration those sectors of activity, in

which the numbers of PDs A1 issued to third-country nationals posted from Poland were the largest
in absolute numbers or in percentage of TCNs posted therein or dealt with issues of utmost
importance for the societal interests. In 2020 and 2021 this was the case of transportation and
storage (Polish PKD classification code H??%), construction (Polish PKD classification code F —
placed within the larger activity of ‘Industry’ [under the PKD classification codes), temporary
employment agencies (PKD classification code N) as well as human health and social work
activities (PKD classification code Q).

We firstly demonstrate and describe figures for 2020 and then for 2021, comparing them at the
end thereof.

224 As compared with the NACE codes, previously mentioned herein.
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Table 16. Number and share of PDs Al issued by sectors of activity and nationality, 2020

Total . . PDs Al issued to
PDs AL PDs Alissuedto = PDs Al |s_sued to EU nationals (incl.
. . TCNs UA nationals -
issued in PL citizens)
Sector of activity 2020 Share in Share in Share
under No total NoO total NoO of total
Art. 12 & ' PDs Al ' PDs Al ' PDs Al
13BR issued issued issued
Transportation and 211,926 44,363 36,927
storage (PKD H) [1,489 + [116+ 209% [111+ 17.4% 167,563 79.1%
210,437 = 44,247] 36,816]
. 266,694 10,216 7,857
(F:)O”S”“C“O” (PKD “losag2  [a1sa+ 3.8%  [3263 2.9% 256478 96.2%
+173,202]  6,032] +4,594]
Temporary 20,938 1,362 1,262
Employment [8,077+ [1132+ 65%  [1071+ 6.0% @ 19,576 93.5%
Agencies (PKD N)  12,861] 230] 191]
Human health and 81,739 936 821
social work [17,758 [612 + 1.15% 547+ 1.0% 80,803 98.85%
activities (PKD Q)  +63,981] 324] 274]

Source: own calculations based on data from ZUS

The breakdown in the table above demonstrates that in the above-mentioned sectors of activity, in
2020 most PDs Al were actually issued to Polish (and EU — encompassing also EEA countries
and Switzerland) citizens and the percentage of the attestations issued to third-country nationals
that year in Poland was not substantial (apart from the transportation and storage sector). Indeed,
the percentage is highest in that very sector - over 20.9% of PDs Al were issued to third-country
nationals and approximately 79.1% to Polish and EU citizens (with the percentage of citizens of
countries other than Poland being rather negligible, however no precise records have been
available in this regard).

Moreover, in all the above-mentioned sectors, apart from the Temporary Employment Agencies’
concerning third-country nationals, the majority (sometimes even the overwhelming one — as it
was in particular the case of transportation and storage as well as in construction) of Portable
Documents A1 were issued pursuant to Art. 13 of the Basic Regulation, which further corroborates

Poland’s profile as a major nation posting workers on the basis of that provision of the Regulation
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883/2004, a point rightly pointed out to already??. Indeed, if only Article 13 PDs A1 were to be
taken into account, Poland actually issued more of them in 2020, as compared to 2019%°,
Another clearly visible trend in all the above-mentioned sectors is that the highest share of PDs
Al among TCNs - was issued to the citizens of Ukraine. The very percentage proved highest in
case of temporary employment agencies (92.6%), followed by transportation sector (83.2%) and
the construction sector (76.9%). In the latter two sectors the absolute numbers of the attestations
issued were also the highest.

Another inescapable trend in 2020 was obvious in the EU — the impact of the COVID-19 pandemic.
There exists no doubt that the 2020 figures were impacted by the COVID-19 pandemic — at the
EU level the decreases in PDs Al issued were crystal-clear — by some 780,000 attestations under
Art. 12 and ‘only’ 120,000 under Art. 13 of the Basic Regulation??’. Such was also the case in
Poland — however, as mentioned before, it did not concern PDs Al issued under Art. 13, but
absolute numbers of PDs Al (decrease from 647,989 in 2019 to 617,709 in 2020 [619,127 if the
PDs Al issued to British citizens are added]) and in Article 12 attestations. The most heavily
impacted months, when double-digit decreases (in comparison to respective months in 2019) were
observed were August and September 2020228,

However, as mentioned before PDs Al issued to third-country nationals proved to be ‘immune’ to
the general downward trend. Indeed, as shown in the table above — all major nationalities of
outgoing third country posted workers experienced increases in both Art. 12 and 13 PDs Al in
2020. This was also the case in respective sectors of activity that year.

225 Cf. F. De Wispelaere, L. De Smedt, J. Pacolet, Posting of workers. Report on Al Portable Documents issued in
2020, op. cit., p. 13.

226 Cf. F. De Wispelaere, L. De Smedt, J. Pacolet, Coordination of social security systems at a glance. 2021 Statistical
Report, Luxembourgs: Publications Office of the European Union, 2022, p. 16 (larger increases occurred in Germany
[+28% yly], Slovenia [+18%] and in Croatian [+7%)].

227 Cf. F. De Wispelaere, L. De Smedt, J. Pacolet, Posting of workers. Report on Al Portable Documents issued in
2020, op. cit., p. 12.

228 \We deal with this topic in greater detail in Chapter 4.
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Table 17. Number and share of PDs Al issued by sectors of activity and nationality, 2021

PDs Al issued to

Total PDs Al issued to PDs Al issued to . ;
EU nationals (incl.

ispsiz(,j\iln TCNs UA nationals PL citizens)
Sector of activity 2020 .Share Share
under Numb mPtlgtaI Numb in total Numb Share of
Art. 12 | Umoer Als UMDET pps a1 UMM 4otal
& 13 BR . issued
issued
Transportation and 221,330 | 80,504 63,254
storage (PKD? H) [3,004 + [243+  35.4%  [191+ 27.2% 146,826 64.6%
224,326]  80,261] 63,063]
. 203,678 21,605 17,238
(F:)O”S”“C“O” (PKD 1104308 [s258+ 10.6% [6470  84% 182,073  89.4%
+99,370]  13,347] +10,768]
Temporary 20,706 3,428 2,791
Employment [12,449+ [2,732 16.6% [2,556+ 13.5% 17,278 83.4%
Agencies (PKD N) = 8,257] +696 535]
Human health and 74,876 2,025 1,836
social work [17,953+ [1,001+ 2.7%  [1,023+ 90.6% 72,851 97.3%
activities (PKD Q) = 56,833] 934] 813]

Source: own calculations based on data from ZUS

As demonstrated in the above table, the upward trend of PDs Al issued to third-country nationals
posted from Poland in 2020 indeed continued in all sectors in 2021, which saw the increases of the
number of attestations and share of TCNs in a total number of PDs Al issued under Art. 12 and
13 of the Basic Regulation. All of this happened despite curious decreases of PDs Al issued in
construction (by almost 63 thousand year on year!) and in human health and social work activities
(here of note is especially the reduction in Art. 13 PDs Al in 2021).

The transportation and storage sector remained the one having by far the largest presence of PDs
Al issued to third-country nationals — constituting, thanks to a huge rise from 44,363 to 80,504 —
a sector with the largest share of PDs Al issued to third-country nationals (that share also increased
substantially — from 20.9% to 35.4% in just one year). One should also emphasize that the very
growth in numbers of attestations issued to TCNs (by 81.46% from 2020 to 2021) was much higher
than the growth in overall PDs Al issued in the sector (6.8% year on year) — which seems to be a

clear indicator of the tendency in international transport entrepreneurs, wanting to make use of

229 polish Classification of Activities, equivalent to NACE, as mentioned before.
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third-country nationals in the sector (given, inter alia, the lack of local workers). Posting of
workers in the very sector has been dominated by posting drivers of Ukrainian nationality, whose
share in a grand total number of PDs Al issued has seen a substantive growth in 2021.
Paradoxically, the sector’s success has since March 2022 been a cause for upset and worry for
many entrepreneurs since many of the Ukrainian drivers took their leave and went to Ukraine to
fight against Russia®®.

Worthy of note is also the substantive percentage growth in the construction and temporary
employment agencies’ sectors — demonstrating the increase both in the percentage share of PDs
Al issued to TCNs and in particular to Ukrainian nationals.

Growth (not in absolute numbers, but in the percentage year on year) could also be seen in PDs
Al issued to third-country nationals in the sector of human health and social work activities.
However, we fear that when it comes to the most popular direction of third-country national
caregivers providing home care — Germany — the domestic so-called VVander Elst visa acts like a
major hindrance, directly influencing the number of such TCN caregivers and hindering their
access to the German market in contravention with the European law and especially the Court of
Justice established line of jurisprudence?. Indeed, the country continues to require third-country
national workers posted thereto to obtain such Vander Elst visas from the German embassies,

before they are posted to Germany?32.

230 See A. Wozniak, Polski transport traci kierowcéw idgcych na wojne / Polish transport loses drivers going to war,
Rzeczpospolita 02 March 2022, retrievable at: https://www.rp.pl/transport/art35793131-polski-transport-traci-
kierowcow-idacych-na-wojne . Before the Russian invasion, about 105,000 Ukrainians were driving trucks with Polish
registrations, but according to the Transport and Logistics Employers' Association (TLP) in Poland, 25-30 percent of
them have already applied for unpaid leaves to return to the country — see: https://tlp.org.pl/maciej-wronski-dla-
rzeczpospolita-polski-transport-traci-kierowcow-idacych-na-wojne/ . Cf. also: L. Ponikelska, P. Donahue, K.
Krasuski, 80,000 Ukrainian emigrants are leaving safety and heading towards war, Fortune, 04 March 2022,
retrievable at:  https://fortune.com/2022/03/04/80000-ukraine-emigrants-leaving-jobs-heading-home-war-russia-
invasion/ .

21 Cf. inter alia Black Book 2. Barriers on the internal market, Ministry of Economic Development, Labour and
Technology of Poland, retrievable at: https://www.gov.pl/web/development-technology/ministry-of-economic-
development-labour-and-technology-published-the-second-black-book-on-barriers-faced-by-polish-companies-in-
eu-countries; see also in this regard: M. Vah Jevsnik, M. Kietbasa, S. Danaj, M. Szaraniec, There and Gone Again?
Migration and Posting of Third Country Nationals from the Sending Countries’ Perspective, forthcoming in the
European Labour Law Journal, 2022.

232 Contrarily to the judgments of the Court of Justice of the EU inter alia in: C-244/04 Commission v Germany, C-
168/04 Commission v Austria and C-219/08 Commission v Belgium.
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2.4.2.4. By the receiving Member States
In this subchapter we aim to show the major flows of the outgoing posted workers who are third-

country nationals. One important assumption is to be made already at the outset — as mentioned
before, given the legal nature of activities under Art. 13 of the Basic Regulation, no information is
produced concerning the place of cross-border activities under Art. 13, hence no data is available

233 Thus, we examine PDs Al issued on the basis of Art. 12

regarding the receiving Member States
only.

What is more, we took into account the latest (and most up to date) data available — commencing
with 2020 figures and then analysing 2021 ones.

In 2020, 7,486 PDs Al were issued by the ZUS under Art. 12 of the Basic Regulation to third-
country nationals. Of that number, the majority of the attestations were issued to TCN workers
posted to Germany — 3,271 PDs Al (43.7% of their total number), followed by 1,480 PDs A1l for
Belgium (19.8% of the total) and 1,368 PDs A1 for the Netherlands (18.5%).

As one might have expected in the light of the previous parts hereof, the majority of the PDs Al
issued for the above-mentioned respective countries under Art. 12 of the Basic Regulation were
PDs Al issued for Ukrainian citizens. Indeed, in the case of Germany there were 2,521 attestations
(77% of all issued to third-country nationals posted to Germany and 33.7% of all PDs Al issued
under Art. 12 of the Basic Regulation). In case of Belgium there were 1,261 attestations (85.2%
of all issued to third-country nationals posted to Belgium and 16.8% of all issued under Art. 12),
while for the Netherlands there were 1,218 attestations issued (89% and 16.3% respectively).
When it comes to 2021, the number of PDs Al issued to third-country nationals by the ZUS under
Art. 12 of the Basic Regulation went up — to 14,500 (by 7,014 - approximately +93.69% as
compared to 2020) — a clear sign of a rebound after the COVID-19 pandemic, as mentioned before.
Of that amount, the majority of the attestations were issued to third country nationals posted to
Germany — 6,125 PDs Al under Art. 12 (42.2% of their total number, +143% as compared to
2020), followed by 3,043 for Belgium (21% of their total number, +141.31% year on year) and
2,765 for the Netherlands (19.1% of their total number, +127.01% compared to 2020)%34,

233 As rightly pointed out to by F. De Wispelaere, L. De Smedt, J. Pacolet, Posting of workers, Portable Documents
issued in 2020, op. cit., p. 39-40.

234 These countries were also among the biggest recipients of workers posted under Art. 12 Regulation 883/2004 on
the whole [including both Art. 12(1) and Art. 12(2) legal bases] from Poland in 2020, with Germany by far the leader
(125,380 PDs Al issued), followed by France (23,591), Belgium (16,687) and the Netherlands (16,644).
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That year, too, the majority of the PDs Al issued for the above-mentioned respective countries
under Art. 12 of the Basic Regulation were PDs Al issued to Ukrainian citizens. In case of
Germany there were 4,692 attestations (up by 2,171 PDs A1, 76.6% of all issued to third-country
nationals posted to Germany and 32.3% of all PDs Al issued under Art. 12 of the Basic
Regulation). In case of Belgium — 2,622 PDs A1 (86.2% of all issued to TCNs posted there) were
issued for Ukrainians, while for the Netherlands — 2,512 attestations (90.8% of all issued to TCNs
posted to the Netherlands) were issued for them.

The comparison of the figures between 2020 and 2021 clearly demonstrates the upsurge of the
numbers of PDs Al issued under Art. 12 of the Basic Regulation, which heralds the coming out of
the pandemic in case of all major destinations of third-country nationals posted under Art. 12 of
Regulation 883/2004 from Poland. Such a conclusion seems to be corroborated by the substantive
increase of PDs Al issued in Poland to third-country nationals under Art. 13 of Regulation
883/2004, which in 2021 reached a whopping amount of 100,740, which constituted the rise by
44,586. It goes without saying that the overwhelming majorities posted to all those receiving

Member States were Ukrainian citizens, whose share increased substantially in all the cases.

2.5. The impact of the war in Ukraine on the posting of Ukrainian
workers from Poland

2.5.1. Intfroduction
As already indicated in Chapter 2.1.1.8. — on 24 February 2022 Russian armed forces launched a

brutal and unprovoked invasion of Ukraine. The flight from war zones drastically changed the
migratory situation in Ukraine itself as well as in many countries of the EU, including Poland,
which, as it transpired, has been playing the most important role among the countries receiving
displaced persons?®® from our Eastern neighbour with around 3.5 million persons who arrived in
Poland between 24 February and mid-May 202223,

In the above-remarked Chapter — we presented the facts and figures on migration flows, then the

response of the EU. Here we aim rather to focus on the latest available data and possible scenarios

235 Please note that we make use of the expression ‘displaced persons’ — following the nomenclature used in the
Council Imlementing Decision 2022/382.

2% Cf. M. Duszczyk, P. Kaczmarczyk, The War in Ukraine and Migration to Poland: Outlook and Challenges,
Intereconomics, 2022, 57(3), p. 164.
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that may influence the posting of Ukrainian citizens from Poland (and possibly also impacting

legal solutions for other third-country nationals).

2.5.2. Impact of the war in Ukraine on the pool of Ukrainians in Poland and
their profiles
The Russian aggression resulted in what the UNHCR described as the largest refugee migration in

Europe since World War 11, estimated by UNHCR (2022) at 6.3 million persons. In the first two
months, almost 3.5 million war refugees crossed the Polish border, of which over 95% were
Ukrainian citizens; however, until the second half of May, about 1.39 million people left for
Ukraine (among them, about 50,000-60,000 people who had lived in Poland before the outbreak
of war and returned to Ukraine to join the army or territorial defence). Therefore, the net flows of
the displaced persons crossing the border were about 2.2 million®’. It does not mean, however,
that so many people arriving in Poland as a result of war were still in the country at the end of
April 2022. Based on available register data from receiving countries, this number can be estimated
at 800,000 people. The above, minus arrivals of war refugees to Poland from Ukraine who, after a
short stay in other countries (mainly EU countries), decided to move to the country which is
relatively close in cultural and linguistic terms (estimated at 70,000- 80,000 persons) — the number
of the displaced persons who were staying in Poland at the end of April 2022 can be estimated at
around 1.55 million people8,

Given the above, the scale of Ukrainian presence in Poland in April 2022 (the latest available data)
may be estimated at approximately 2.9 million. Importantly, this number is a sum of two sub-
populations: those persons who were staying in Poland before the war (around 1.35 million) and
those who arrived since then (around 1.55 million). At the same time, due to the very special
demographic structure of the newly arrived displaced persons, it can also be estimated that the

total population is drastically different from typical labour migration as observed before the war,

237 At the same time, the latest UNHCR data demonstrate that as of 16 June 2022 — there were 7,703,857 border
crossings from Ukraine since 24 February 2022, while such crossings to Ukraine (since 28 February) amounted to
2,558,917 — cf. https://data.unhcr.org/en/situations/ukraine (last accessed on 17 June 2022).

238 Cf. M. Duszczyk, P. Kaczmarczyk, The War in Ukraine and Migration to Poland: Outlook and Challenges,
Intereconomics, 2022, 57(3), p. 166; see also: M. Duszczyk and P. Kaczmarczyk, War and migration: the recent influx
from Ukraine into Poland and possible scenarios for the future, CMR Spotlight 4(39) 2022; J. Dempsey, The War in
Ukraine Could Change Poland, Carnegie Europe, 15 March 2022 https://carnegieeurope.eu/strategiceurope/86636
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i.e., 40% women (aged 18-65), 26% children and 2% elderly?®. It is the above-mentioned figures
that constitute the pool of persons who may, when in legal employment, be posted abroad by Polish

entrepreneurs.

2.5.3. Insight into the latest developments in European and Polish law -

with potential impact on intra-EU labour mobility
As explained in Chapter 2.1.1.8. above, the Member States of the Union established that there

was a mass influx of displaced persons within the meaning of Directive 2001/55/EC, in order to
provide temporary protection for them. Their response took the form of the Council Implementing
Decision 2022/3822%°, It ‘awoke’ the Temporary Protection Directive 2001/55 — the final text of
the Council Implementing Decision (EU) 2022/382 was published on 4 March 2022241,

The adoption of the Council Implementing Decision came with some obligations and rights — for
both Member States (and their institutions) and the displaced Ukrainian citizens. Of note is here
that the Member States have agreed in a statement that they will not apply Article 11 of Directive
2001/55%*2, which effectively insured that persons enjoying temporary protection could generally
engage in employed or self-employed activities.

As anticipated above in Chapter 2.1.1.7.3. - a question however remains, whether it could be
allowed ... under the very Polish law, or more precisely — under certain limitations arising
therefrom. We refer here to the original Art. 11(2) of the Special Law on assistance to Ukraine,
which reads as follows: ‘(2) Departure of a Ukrainian citizen from the territory of the Republic of
Poland for a period exceeding 1 month shall deprive him/her of the entitlement referred to in
Article 2(1)". In other words, Art. 11(2) thereof would render posting of Ukrainian displaced
persons (being subject to the regime of the Special Law on Ukraine), permissible under the
interpretations of the EU and international instruments set out above, to be allowed only for less-

than-a-month posting missions, without which would most probably be unsatisfactory for most of

239 Cf. M. Duszczyk, P. Kaczmarczyk, The War in Ukraine and Migration to Poland: Outlook and Challenges, op.
cit., 167.

240 1t confirmed in its Art. 1 that the existence of a mass influx into the Union of displaced persons who have had to
leave Ukraine as a consequence of an armed conflict has been established.

241 M. 1. Ciger, 5 Reasons Why: Understanding the reasons behind the activation of the Temporary Protection
Directive in 2022, EU Immigration and Asylum Law and Policy, retrievable at: https://eumigrationlawblog.eu/5-
reasons-why-understanding-the-reasons-behind-the-activation-of-the-temporary-protection-directive-in-2022/

242 See motive 15 of the Council Implementing Decision 2022/382.
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the posting employers. Moreover, the very rule was not to have any exemptions®*. A side effect
for some of the displaced Ukrainians (and their spouses — not necessarily of Ukrainian citizenship)
could also be that their employability would suffer as a result, as some employers would refrain
from employing them as unfit for subsequently being posted.

On the face of it, it would mean that all postings of persons who entered Poland as displaced
persons, which exceed 1 month, could result in the loss of the legality of residence in Poland (with
serious consequence under both Polish and EU law — in the former, their employment could be
considered in violation of law; in the latter, a PD Al could be considered invalid and become
subject to withdrawal — as a displaced person’s legal residence in Poland might become illegal?*4).
However, the above-mentioned provision must be seen in the light of the systemic interpretation
of law. Using it, one could conclude that a displaced person, who entered Poland holding a
biometric passport, may not depart the territory of Poland within the first 30 days (required for
investigated their application for residence), yet they are not prohibited from such a departure later.
Since this is ‘a ad hoc’ interpretation of the very newly law, one would naturally need wait for
either the official confirmation from the Border Guard (which seems to be leaning towards the
above interpretation) or from the ZUS. The latter, in its Guide of 31 March 2022, such a possibility
was not excluded by the Social Insurance Institution itself?4°.

However, such an interpretation would have been risky at best. Therefore, it is with enormous
satisfaction that we welcomed a law amending the Special Law on assistance to Ukraine, adopted
by the Polish Parliament in June 2022 and then signed into law by the President (concerning the
disputed provision - with the effect from 1 July 2022). The amending law contained an additional
provision - Art. 11(3), brokered and authored by the European Labour Mobility Institute, which
reads as follows: "'(3) The provision of paragraph (2) shall not apply to persons directed to perform
work or services outside the Republic of Poland by entities operating in the territory of the

243 As rightly pointed out to by U. Mirowska-Eoskot in: Potrzebne zmiany w zasadach delegowania Ukrairicéw [The
need for changes in the rules on posting of Ukrainians], Dziennik Gazeta Prawna
https://praca.gazetaprawna.pl/artykuly/8432416,specustawa-ukrainska-zmiany-zasady-delegowania-ukraincow.html,
2 June 2022, citing also the Ministry of Family and Social Policy’s view, confirming the above rule.

244 See Art. 1 Regulation (EU) No 1231/2010 of the European Parliament and of the Council of 24 November 2010
extending Regulation (EC) No 883/2004 and Regulation (EC) No 987/2009 to nationals of third countries who are not
already covered by these Regulations solely on the ground of their nationality, OJ L 344, 29.12.2010, p. 1-3.

25 See Ustalanie miejsca zamieszkania w przypadku obywateli panstw trzecich — nowe zasady od 29.03.2022 r.
[Determination of place of residence for third-country nationals - new rules from 29.03.2022], ZUS, 31 March 2022,
https://www.zus.pl/-/ustalanie-miejsca-zamieszkania-w-przypadku-obywateli-panstw-trzecich-zmiana-zasad-od-2-
maja-2018-r-?redirect=%2Fbaza-wiedzy%2Fbiezace-wyjasnienia-komorek-merytorycznych
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Republic of Poland.". Its entry into force effectively allowed for the legal posting of Ukrainian
citizens who are subject to the Special Law on assistance to Ukraine, without them losing the
status of legally staying in Poland, should their posting mission last more than a month. This will
effectively unblock the possibility of posting such citizens for longer periods of time.

Another tendency, which in turn may adversely influence the number of PDs Al issued to
Ukrainians is the decrease in number of PDs Al issued in sectors employing largely the male
workforce. Given the numbers of Ukrainian citizens, who followed the decree on general
mobilization in Ukraine?*® (according to the estimates by the Polish Border Guard, 8 to 9 thousand
persons, mainly men, would come back daily to Ukraine, to take part in the defence of their
homeland against the Russian aggression, in the first six days of war, their estimated number was
approximately 54 thousand already in March?*’), the entrepreneurs potentially posting them abroad
could suffer the consequences (it goes without saying that entrepreneurs acting at the Polish market
could suffer, too). Sectors which may be affected the most are undoubtedly those, in which the
majority of PDs Al were issued to Ukrainian citizens, as indicated above, that is transportation
and storage (where actually up to 30% of persons working in Poland are of Ukrainian nationality)
and in the construction sector (more than 27% of all persons working in Poland in the sector are
Ukrainian citizens?*®).

What is more, the Special Law on assistance to Ukraine (and its amendments) will undoubtedly
contribute to the easiness of employing not only Ukrainian citizens who enjoy the status of
displaced persons, but Ukrainian citizens residing legally in the Polish territory. This is provided
by the so-called, already-mentioned ‘announcement procedure’ of employment, enshrined in the
Art. 22 of the Special Law on assistance to Ukraine. As described above in Chapter 2.1.1.2. — the
very provision enables the legal and super-flexible employment of every Ukrainian citizen (not
necessarily escaping the war!) — provided that the online notification pursuant to Art. 22(2) is

carried out on time.

246 Cf. Presidential decree no. 69/2022 — for more see e.g.: Zelensky signs decree on general mobilization, Ukrinform
25 February 2022, retrievable at: https://www.ukrinform.net/rubric-ato/3412264-zelensky-signs-decree-on-general-
mobilization.html

247 Cf. J. Fraczyk, Polscy przedsigbiorcy w strachu przed utratq pracownikéw. Ukrairicy wracajq do kraju, Zeby
walczyé [Polish entrepreneurs in fear of losing workers. Ukrainians return to the country to fight], Business Insider,
2 March 2022, retrievable at: https://businessinsider.com.pl/gospodarka/wojna-rosja-ukraina-polscy-przedsiebiorcy-
w-strachu-przed-utrata-pracownikow-ukraincy/cllivwy9 See also: P. Strzelecki, J. Growiec, R. Wyszynski, The
contribution of immigration from Ukraine to economic growth in Poland, Review of World Economics, 2021, op. cit.
248 Cf. J. Fraczyk, Polish entrepreneurs in fear of losing workers, op. cit.
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In the light of the above - what could then be the outlook for the future, especially concerning the
intra-EU labour mobility and the posting of workers? As indicated above, the scale of Ukrainian
presence in Poland in April 2022 may be estimated at approximately 2.9 million, divided into two
sub-populations: persons who were staying in Poland before the war (1.35 million approximately)
and a population of around 1.55 million who arrived following the outbreak of the war?*°. On the
basis of the above and of the recent developments, three hypothetical scenarios have lately been
developed in the Polish literature, showing the stock of Ukrainian immigration to Poland until the
end of 2023.

Table 18. Post-war immigration from Ukraine to Poland (starting point — April 2022) and
three hypothetical scenarios
Starting point (April 2022) Scenario | Scenario Il Scenario lll

Estimated Share Estimated Share Estimated % Estimated
numbers inthe numbers in the numbers numbers

total total
950 000 33% 1150 000 37% 850 000 49% 850 000 25%
[ F(1865) | 1150 000 40% 1150 000 37% 650 000 37% 1350 000 40%
750 000 26% 750 000 24% 200 000 11% 1100 000 32%
m 2100 000 72% 2300 000 74% 1500 000 86% 2 200 000 65%
50 000 2% 70 000 2% 50 000 3% 100 000 3%
2900 000 - 3120000 - 1750 000 = 3400 000 =

Source: M. Duszczyk, P. Kaczmarczyk, War and migration: the recent influx from Ukraine into Poland
and possible scenarios for the future, CMR Spotlight 4(39) 2022, p. 7

In the first scenario (long continuous war, mostly on a regional level), it is to be expected that the
conflict continues (with varying intensity, scope, and scale of activities) for the next several years,
i.e., similar to the war over Donbas and Luhansk after the Russian aggression of 2014. Thus, the
economic situation in Ukraine will remain adverse, which will stimulate more intensive economic
migration than in the past. This means that the structure of the inflow may change, with an
increasing share of men and older people (the ban on leaving Ukraine by men aged 18-60 will be
significantly liberalised or even totally lifted). In this scenario a grand total of about 3.1 million
Ukrainians will reside in Poland in the medium term and the demographic structure will be as

follows: 24% children, about 37% women and 37% men (at working age). About 72% of people

249 Cf. M. Duszczyk, P. Kaczmarczyk, The War in Ukraine and Migration to Poland: Outlook and Challenges, op.
cit., 167.
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will be of working age, which means that the age structure would be similar to the one we have
now?,

Within the framework of the second scenario (a quick and lasting peace), one should assume a
quick (by autumn 2022) conclusion of peace, which will stabilise the situation in the short run and
will also bring relatively favourable conditions for Ukraine (territorial, reparations, candidacy to
the EU, etc.) in the medium and long term. It would mean a relatively large reduction in the stock
of women and children and some outflow of men (including those residing in Poland in the pre-
war period). In this scenario, it should be assumed that the number of Ukrainian citizens staying
in Poland will stabilize at around 1.75 million, of which 1-1.25 million would be “pre-war”
immigrants (mainly males) and 0.5-0.75 million war refugees would transform into “post-war”
immigrants (mainly females, children and the elderly, to a large extent family members of those
staying in Poland before the war). It should be assumed that mainly people from Eastern Ukraine
will stay in Poland, since the destruction of the infrastructure is (and will be until the end of the
war) the greatest there, and reconstruction will take the longest. The demographic structure would
be as follows: 11% children, about 37% women and about 49% men. The economically active
adult population would account for about 86%, which would mean a gradual but rather slow return
to the structure of the population residing in Poland before the outbreak of war (share of
economically active persons: over 95%)2°, This is also the best scenario from the point of view of
posting in the internal market of the EU.

Finally, the third scenario — which is the grimmest one so far?®2. It assumes a greater destruction
in western Ukraine, whereas a peace agreement will be signed earlier than assumed in scenario
one. This means that regardless of the conditions of the peace, an additional influx of children, the
elderly and women should be expected, as well as a possible outflow of men (ongoing fighting,
reconstruction of the country after signing the peace agreement). In this variant, one should assume

an increase in the number of Ukrainians in Poland to around 3.4 million (by the end of 2023). The

20 Cf. M. Duszczyk, P. Kaczmarczyk, The War in Ukraine and Migration to Poland: Outlook and Challenges, op.
cit., 167-168.

21 Cf. M. Duszczyk, P. Kaczmarczyk, The War in Ukraine and Migration to Poland: Outlook and Challenges, op.
cit., 168.

22 Unfortunately, there may be yet another scenario, whereby Russia would gain a military advantage and eventually
occupy much of Ukraine's territory. Ukrainian citizens would flee en masse to Poland and other European countries.
In such a scenario, the number of refugees could even exceed 10 million, of which about 60% would stay for some
time in Poland — see M. Duszczyk, P. Kaczmarczyk, War and migration: the recent influx from Ukraine into Poland
and possible scenarios for the future, op. cit., p. 9.
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demographic structure could then become as follows: 32% children, 40% women and about 25%
men. The economically active adult population would account for about 65%, due to the increased
proportion of minors compared to the pre-war (or even baseline) period.

In all the above scenarios — it is unlikely that the state of the Ukrainian’s economy will quickly
return even to pre-war standards (already insufficient, as indicated above). This will contribute to
a steady and larger than before 24 February 2022 flow of migration to Poland and to other EU
Member States, too. The latter’s volume will undoubtedly be linked with whether the period of
temporary protection under the Temporary Protection Directive and the Council Implementing
Decision 2022/382 will be prolonged (or whether any other mechanism of the EU / international
law could be put in place). Such flow of migration will have a higher share of females — which
might then be changing both the structure of persons employed in Poland as well as those posted.
Finally, for obvious reasons, at the moment one could only speculate about whether the huge influx
of displaced persons, coupled with the persons already living and working in Poland prior to the
war - will influence the number and directions of posting. Ex abundanti cautela, given that the
majority of the displaced persons seeking safety abroad are women and children?®® one could state
that the pool of persons who can be employed and posted could mainly be in those sectors of
activity where women would be most likely to find employment. At the same time, since the
majority of persons reaching Poland do know have full command of Polish, one could speculate
that their numbers will be rising gradually (yet rather quickly, given sound and proven capabilities
of Ukrainian people to master foreign languages), especially in sectors in which traditionally
women make up the majority of persons employed (an example could be human health and social
work activities sector and the activities of the posted caregivers).

Given that the number of third-country nationals registered in the ZUS is also breaking records ad
indicated above (indeed as mentioned above — already more than 6% of all the employed persons
who are subject to ZUS contributions — are third-country nationals?®* - with Ukrainians accounting
for 72% of all TCNs registered with the ZUS?%%) and the fact that since the outbreak of the Russo-

23 Cf. Ukraine Situation: UNHCR Supplementary Appeal 2022, 8 March 2022, retrievable at:
https://reliefweb.int/report/ukraine/ukraine-situation-unhcr-supplementary-appeal-2022

24 Cf. T. Zdbkciak, G. Osiecki, Praca szuka cudzoziemca. Ro$nie liczba platnikow ZUS, 12 May 2022, op. Cit.

25 Cf.: Rosnie liczba ptatnikéw skiadek i ubezpieczonych, 13 May 2022, https://www.zus.pl/-/ro%C5%9Bnie-liczba-
p%C5%82atnik%C3%B3w-sk%C5%82adek-i-ubezpieczonych
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Ukrainian war, already 358 thousand persons were employed in Poland®®, the outlook for

entrepreneurs posting TCN workers abroad looks rather bright.

26 As it results from the data of the Polish Ministry of Family and Social Policy published on 27 July 2022; see also
A. Blaszczak, Spada bezrobocie i przybywa Ukraincow w Polsce [Unemployment is falling and there are more
Ukrainians in Poland], Rzeczpospolita 6.06.2022, https://www.rp.pl/rynek-pracy/art36462701-spada-bezrobocie-i-
przybywa-pracujacych-ukraincow-w-
polsce#:~:text=Prawie%200%2026%20tysi%C4%99cy%20zmala%C5%82a,Ukrainy%20%E2%80%93%20ju%C5
%BC%20ponad%20200%20tys.
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3. The scale and characteristics of ‘irregular’ intra-EU posting

3.1. lIrregular posting’
In this chapter we aim to examine the number of actual controls carried out by the Polish National

Labour Inspectorate in relation to workers posted from and to Poland. We then examine the
exchange of information between liaison institutions, information on penalties and fines and cross-
border execution of fines and penalties — all of which is facilitated by the IMI system and was
supposed to intensify after the enforcement directive entered into force. The numbers show that
the exchange of information is surprisingly small in relation to the number of postings (especially
from Poland). With the exception of Austria, Member States use the IMI system seldom or never.
There is no data available on the inspections carried out by the inspections in host Member States
if they were conducted without any involvement of the Polish NLI. The chapter is concluded by
presenting data from ZUS on the number of PDs A1, which were denied.

Irregularities in the posting of workers may vary in kind. The first part of the analysis does not
differentiate between serious crime, fraud, posted workers’ rights abuses and minor mistakes. It
focuses solely on the statistical data obtained from the Polish National Labour Inspectorate office
and from the Polish Social Insurance Institution. This data relates to the number of cases in which
questions have been raised by competent liaison institutions and/or by the competent institution of
the sending Member State. Subsequently the numbers are presented against total number of
postings — based on the number of PDs Al. In conclusion, this chapter gives more information
about the statistics of control of compliance, than on the nature of irregularities, which is coherent
with the general approach of the POSTING.STAT project. For this reason, data on the number of
irregularities must be treated with caution.

The National Labour Inspection is responsible for control over working conditions and labour law
compliance for foreign employers who directly employ Polish citizens, foreign employers who
post workers to Poland and employers established in Poland who post workers to other Member
States. The latter two categories are in the scope of our interest. The tool used to cooperate with
other Member States’ Inspection is IMI — the Internal Market Information Exchange System,
adopted for this purpose by the so-called Enforcement Directive 2014/67/EU. The Inspection is
also responsible for execution of fines and penalties imposed by authorities of host Member States
on employers posting workers from Poland. The number of these cases is also an indicator of the

scale of irregularities.
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The Polish Social Insurance Institution on the other hand is responsible for confirming the
applicability of the Polish legislation on social security in cross border situations, including posting
of workers and carrying out work in two or more Member States. To this end the competent
institution verifies the criteria for application of Art. 12 of the Regulation 883/2004, such as prior
applicability of the Polish legislation, ‘normal carrying out of its activities’ of an employer, the so-
called ‘non replacement’ condition and the maximum period of posting, which should not exceed
24 months. In the case of Art. 13 BR the competent institution verifies if the planned work in two
or more Member States has been actually carried out (and not just scheduled), if the work had non-
marginal character in all the Member States under consideration. It verifies which is the country
of residence and in which country employer has registered office or activity. Irregularities in social
security by and large derive from non-compliance with one or more of the above conditions. In

such cases a PD Al is denied or revoked if it had been already issued.

3.2. Irregularities in the application of the Posting of Workers Directive

to workers posted from Poland
From the content of complaints addressed to the National Labour Inspectorate®®’ on the

performance of work abroad in 2020, it follows that they were dominated by the problem of
unpaid wages for work and other work-related receivables in accordance with the
regulations of the country of posting. In 2020, a total of 156 controls were carried out on the
posting of workers from the territory of Poland to work in other European countries (in 2019 - 247
controls, in 2018 - 204) 28

As stated many times above, it is characteristic for Poland to send citizens of third countries to
work abroad, who have been formally entrusted with work in Polish enterprises®®®. According to
a well-established line of jurisprudence of the Court of Justice of the EU it is possible both on
grounds of social security and labour law. A third-country national who is legally residing and
legally employed on the territory of one Member State can be posted in the framework of freedom
to provide services by his or her employer to another Member State without a separate work

257 Cf. Sprawozdanie z dziatalnosci Paristwowej Inspekcji Pracy za rok 2020 [Report on the activities of the State
Labour Inspection for the year 2020], Warsaw 2021, p. 173.

28 Sprawozdanie z dziatalnosci Paristwowej Inspekcji Pracy za rok 2020, op. cit., p. 173.

29 Sprawozdanie z dziafalnosci Paristwowej Inspekcji Pracy za rok 2020, op. cit., p. 174.
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permit?®°, The liaison institutions questioned mainly to the fact of residence in Poland of third-
country nationals prior to being posted.

Control activities carried out by the National Labour Inspectorate?®® indicate that posting entities
use practices consisting of:

- circumventing the regulations on remuneration in force in the country of posting - by paying
dues for business trips, which are not recognized by foreign services as a component of the
employee's remuneration;

- directing to work abroad persons who were entrusted with work in Poland on the basis of civil
law contracts (including foreigners / third-country nationals);

- posting to work outside the territory of the Republic of Poland, in order to perform contracts
concluded with foreign contractors such persons who previously were not connected with Polish
entities by an employment relationship or another type of legal bond;

- posting workers from the territory of the Republic of Poland by companies using the services
of the so-called virtual offices or letterbox companies;

- posting third country nationals to work abroad - mainly citizens of Ukraine and Belarus,
including those who are illegally employed in Poland. Not infrequently, these are also foreigners
not registered for social insurance in Poland, who do not have a PD Al declaration;

- ‘apparent’ posting of workers to EU countries, mainly third-country nationals formally
employed in companies registered in Poland (mainly in companies established by Ukrainian
citizens), for whom employers obtained documents legalizing work in Poland (mostly declarations
on entrusting work) and who never took up work in the territory of the Republic of Poland, because
their aim was only to obtain this way a sort of ‘a pass’ to other EU/EEA countries, which
constitutes an abuse of the institution of posting of workers in the framework of the provision
of services?6?,

In 2017-2020 the National Labour Inspectorate intensified exchange of information with liaison
institutions of other Member States in the area related to posting of workers. The total number of
information exchange grew from 466 (2017), to 572 (2018), to 763 (2019)?% only to settle down

260 See cases C-113/89 Rush Portuguesa and C-43/93 Vander Elst.

21 Sprawozdanie z dziatalnosci Panstwowej Inspekcji Pracy za rok 2020, op. cit., p. 175.

262 Sprawozdanie z dziatalnosci Panstwowej Inspekcji Pracy za rok 2019, Warszawa 2020, p. 175.
263 Sprawozdanie z dziatalnosci Paristwowej Inspekcji Pracy za rok 2019, op. cit., p. 151.
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at 726 cases in 202024, Only a small fraction of information exchange was initiated by the Polish
Labour Inspection: 43 (2017), 32 (2018), 46 (2019) — respectively. In the last reporting year out of
723 enquiries 460 needed further investigation in the regional divisions, whereas the remaining
ones were answered by simple access to public register of employers or other public data. Liaison
institutions were denied access to individual documents only in few cases, due to lack of legislative
basis.

Most enquiries came from Austria (248 in 2019, 348 in 2020), Belgium (170 in 2019, 165 in 2020).
Taking into consideration that the Member States to which most workers are posted from Poland
are Germany, France, Belgium and the Netherlands, the direction from where most questions come
is an indicator of intensified activity of liaison institutions from these Member States and not an
indicator of where most of irregularities appear. There is no statistical evidence that irregularities
are geographically driven, i.e., there are some Member States in which there are more irregularities
than in others.

Apart from enquiries the IMI system is used as a tool to forward notification?®® about a decision
on imposing fines or penalties on a posting employer and eventually as a tool of cross border
execution?® of fines and penalties. It is this area where there has been the most dynamic growth
of cases. In 2018 there were 26 cases, in 2019 — 82 and in 2020 — 185 cases.

This growth can be attributed not so much to the growing number of irregularities, but rather to
enforcement efficiency in the receiving Member States, and specifically in Austria.

In 2020 184 out of 185 IMI notifications about imposing a fine or penalty came from Austria and
1 from Romania. In 2019 79 out of 84 notifications came from Austria, 2 from Finland and 1 from
Slovakia. In previous years there has been 10 (2017) and 26 (2018) notifications, respectively.
The number of cross border executions of fines and penalties is growing from 6 in 2017, 8 in 2018,
20 in 2019, to 24 in 2020. Austria is also the Member State with the highest record of IMI
applications for cross-border execution of fines and penalties addressed to the National Labour

Inspectorate. In 2020, 20 out of 24 applications came from Austria, 3 from Latvia, 1 from Slovakia.

24 Sprawozdanie z dziatalnosci Paristwowej Inspekcji Pracy za rok 2020, Warszawa 2021, p. 169.

265 Art. 15(1)(b) Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on the
enforcement of Directive 96/71/EC concerning the posting of workers in the framework of the provision of services
and amending Regulation (EU) No 1024/2012 on administrative cooperation through the Internal Market Information
System ( ‘the IMI Regulation’ ), OJ L 159, 28.5.2014.

266 Art. 15 (1) (a) ibidem.

126




In 2019, 14 out of 20 came from Austria, 2 from Finland, 2 from Latvia, 1 from Sweden, 1 from
Slovakia.

Few conclusions can be drawn from the above data. Poland being mainly sending country receives
surprisingly few enquiries from liaison institutions using IMI system. Less than 0.11% of postings
are subject to enquiry. Only half of them (0.05%) require further investigation. The number of
fines and penalties in 2020, which serves as a good statistical indicator of spotted irregularities
shows only 185 notifications on fines imposed in a receiving Member State and 24 cross-border
executions of fines and penalties. There is no data on how many of the 185 cases of notification
about fines conveyed to employers by Labour Inspection via IMI mechanism was preceded by an
enquiry. Similarly, there is no data on how many of the 24 applications for cross border execution
of fines and penalties were preceded by an enquiry. As a result, it is not possible to say if all (any)
of the 24 execution cases overlap with 185 notifications.

There is no correlation with the number of workers posted to a given Member State and the number
of uncovered irregularities. The highest number of workers from Poland are posted to Germany.
And yet the IMI enquiries from this particular Member State constituted only 14% of total®®” and
there were no fines and penalties imposed in Germany on employers from Poland which would be
executed on the basis of the Enforcement Directive. At the same time 99% of the fines and
penalties notified via IMI have been imposed by Austrian authorities and 80% of all the fines and
penalties executed by the NLI had been reported for cross-border execution by Austria, while the
share of posting from Poland to that country has remained quite low.

Inspections of the processes of posting employees from Poland abroad are carried out by the
National Labour Inspectorate at the request of a foreign inspection institutions, as well as in
response to requests submitted to the National Labour Inspectorate by employees of Polish
companies?®. In 2020, the content of complaints was dominated by the problem of unpaid wages
and other work-related receivables in accordance with the regulations of the country of posting. In
relation to 151 foreigners (in 2019 - 494), whose correctness of posting to work abroad was
verified, it was found that they do not meet the definition of an employee posted from the territory
of the Republic of Poland?®,

267 Own calculation on the basis of data from Sprawozdanie z dziatalnosci Panstwowej Inspekcji Pracy za rok 2020,
Warszawa 2021

28 Sprawozdanie z dziatalnosci Panstwowej Inspekcji Pracy za rok 2020, op. cit., 2021, p. 173.

29 Sprawozdanie z dziatalnosci Panstwowej Inspekcji Pracy za rok 2020, op. cit. 2021, p. 174.
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The above data confirms the potential role of the National Labour Inspectorate with respect to
cooperation with foreign institutions of the European Union, which as a result of the Enforcement
Directive has been clearly reinforced. Nonetheless, when the numbers of controls (156),
information exchange (726), fines and penalties notification (185) and their cross-border execution
(20) are confronted with the number of posting from Poland (619,127 in 2020 — last aggregated
data available), the scale of the control and non-control actions to eliminate irregularities is
small?’®, It is however not safe to draw any definite conclusions about the size and impact of
irregular postings on the overall picture. Equally we do not know what part of irregularities goes

unnoticed.

3.3. Irregularities in the application of the Posting of Workers Directive

to workers posted to Poland
In 2020, labour inspectors conducted 70 controls on the posting of workers on the territory of

Poland (132 in 2019, 137 in 2018). The reduced number of inspections remained in connection
with the outbreak of coronavirus, which was associated with a lower number of cases of posting
of workers on the territory of Poland 2’*. NLI activities (control and non-control-related ones)
in 2020 covered 72 entities posting workers to work in Poland, and the findings were made in
relation to 747 foreigners, including primarily those posted from the territory of:

e Ukraine - 432 employees;

e Republic of Korea - 93;

e Germany - 36;

e Belarus - 36;

e Czech Republic - 35.
The basis for selecting the entities to be inspected were primarily declarations of posting
entrepreneurs submitted to the National Labour Inspectorate and in the case of foreigners posted
from third countries - work permits issued by the relevant voivodes and own findings of the
Regional Labour Inspectorates?’?.

270 The reference year for this conclusion is 2020.
211 Sprawozdanie z dziatalnosci Paristwowej Inspekcji Pracy za rok 2020, op. cit., p. 176.
212 Sprawozdanie z dziatalnosci Paristwowej Inspekcji Pracy za rok 2020, op. cit., p. 176.
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Violations of the regulations were revealed in 63% of the inspected cases (59% in 2019, 65% in
2018)"3. These figures do not indicate any significant increase in violations as a result of the entry

into force of the Directive.

Table 19. Violations of regulations concerning documents submitted to the PIP on posting
of workers to the territory of Poland in 2018 - 202027

Type of violation 2018 2019 2020
Failure to submit a declaration on posting workers to the

_ _ 49 35 10
territory of the Republic of Poland
Failure to notify of change data covered by the declaration 7 11 3

Source: own calculations based on the NLI data

3.4. Irregularities in the application of the coordination of social

security systems' rules
There is no data available on frauds or forgery of PDs Al. Individual cases have been investigated

in the past and presented during the European Labour Mobility Congress in Krakow in 2016.
However, the only statistical data from which irregularities may be inferred are data on the number
of negative decisions taken by the competent institution (State Social Insurance Institution — ZUS)
after an application for Al portable document was filled.

In 2019 there were 9,889 negative decisions. In 2,989 cases conditions have not been met. In 3,900
cases there was a different cause for refusal.

In 2020 there were 3,309 negative decisions. In 1,569 cases conditions have not been met. In 1,740
cases there was a different cause for refusal.

In 2021 there were 3,493 negative decisions. In 1,020 cases conditions have not been met. In 2,473

cases there was a different cause for refusal.2”

218 Sprawozdanie z dziatalno$ci Paristwowej Inspekcji Pracy za rok 2020, op. cit., p. 176.

274 Table extracted from Report on the activities of the National Labour Inspection for the year 2020, Warsaw 2021,
p. 180.

275 Data from the ZUS, 2021.
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Table 20. Share of negative decisions in all PDs Al applications

Reference year 2019 2020 2021
Grand total PDs Al 647,989 619,127 676,775
Negative decisions 9,889 3,309 3,493
Conditions not met 2,989 1,569 1,020
Other reasons 3,900 1,740 2,473
Share of negative decisions in all PDs Al 1,50% 0,53% 0,51%
applications

Source: Own calculations based on data from ZUS

As shown in the table above, the negative decisions constitute a small fraction (from 1.5% — to as
low as 0.5%) of all the applications submitted to the ZUS. It must be noted that there are some
employers who do not meet the conditions for the application of the Polish legislation during
respective posting periods. They intentionally apply for PDs Al in order to get a formal refusal
from the ZUS. Such negative decision guarantees legal compliance when they insure their
employees in the receiving Member State. It is hard to call such behaviour “irregularity” in the
posting of workers. At the same time there is still a number of posted workers on behalf of whom
PD Al application is never filed. Due to the fact that PD Al does not in itself create a right, but
only confirms the applicable legislation, it is difficult to treat the currently available data from the
ZUS as entirely appropriate source in the quest to trace all irregularities, even if every posting

without PD Al would be treated as an irregular one.

130




4. The impact of the COVID-19 pandemic on intra-EU
posting of workers

4.1. Introduction
This chapter is dedicated to the impact of the pandemic on intra-EU posting of workers. The

COVID-19%® pandemic is a public health, socioeconomic, political, and human rights crisis that
has resulted in millions of cases and the death of millions of people so far and has severely
impacted national economies worldwide?’’. The EU is one of the regions of the world with greatest
spread of the virus, yet also the place, where human mobility had played a central role?’8. Indeed,
until March 2020 the mobility of workers was increasing, and the posting of workers was a
constantly growing “hot-topic”2°.

However, since then, the world has suddenly changed because of the pandemic and the effects it
has brought. The posting of workers changed too. Travelling for work purposes that was obvious
and the order of the day in many sectors and for many categories of workers, became less evident
and started to turn into an exception, only authorized under strict conditions.?®. It goes without
saying that posted workers in the EU have been facing particular challenges in view of the
COVID-19 outbreak and the measures imposed, not only in terms of border restrictions on the free
movement of workers and services, but also in terms of emergency measures introduced to mitigate

and protect workers and businesses from negative consequences of the crisis?sL,

4.2. COVID-19 countermeasures

4.2.1. COVID-19 countermeasures undertaken by the EU institutions
The overall economic and labour market consequences of the COVID-19 pandemic were predicted

to be more serious than those of the 2008—2009 global financial crisis and its economic impact on

276 Severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2).

217 International Organisation of Migration IOM. Cross-Border Human Mobility Amid and after Covid-19 Policy
Paper, July 2020. Retrievable at:

https://www.iom.int/sites/default/files/defaul/pp_crossborder_human_mobility _amid_and_after covid-

19 policy.pdf

278 5, Marcu, Towards Sustainable Mobility? The Influence of the COVID-19 Pandemic on Romanian Mobile Citizens
in Spain, Sustainability 2021, 13, 4023. https://doi.org/10.3390/su13074023, s. 1.

219 Of note is that a concept of ‘highly mobile workers’ appears in this context as well — for more see Z. Rasnaca,
Essential but unprotected: highly mobile workers in the EU during the Covid-19 pandemic, ETUI Policy Brief, no.
9/2020, p. 1 et seq.

20 3, Stefanova-Behlert, M. Menghi, The impact of Covid-19 on posted workers: the new ‘posting framework’,
European Issues no. 591, 13 April 2021, p. 1.

2L Cf. ETUC note on Posted Workers and the COVID-19 Outbreak, retrievable at:
https://www.etuc.org/en/document/etuc-note-posted-workers-and-covid-19-outbreak
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the world economy to be the deepest contraction since World War 11282, Indeed, there is consensus
among the World Bank, the OECD, and other multilateral institutions that the recession it brought
could actually rival the recessions experienced after the two World Wars and during the Great
Depression of the 1930s2%,

Against such an unfavourable background, the introduction of unprecedented restrictive measures
across the Member States took place. The European Union did not stay idle, too - since the
outbreak of COVID-19, the mobility restrictions imposed have been unprecedented on a local,
regional (as well as global scale)?®*. Between March and June 2020, EU countries have closed
their borders and imposed stringent quarantine measures. Fortunately, the result of those efforts
was that the complete elimination of free movement in the EU was averted.

In this regard, one can point out to several guidelines and communications, issued by the European
Commission and aimed at alleviating some effects of the measures immediately undertaken by the
EU Member States, many of which have been questionable in relation to free movement rules or
other aspects of EU law?®,

The first of such documents was announced on 16 March 202078 and dealt with protecting health
and keeping goods and essential services available. The most relevant provisions thereof set forth
that ‘Member States may reintroduce temporary border controls at internal borders if justified for
reasons of public policy or internal security’ (para. 18) and that ‘Member States should permit and
facilitate the crossing of frontier workers, in particular but not only those working in the health
care and food sector, and other essential services (e.g., childcare, elderly care, critical staff for

utilities) to ensure continued professional activity.’ (para. 23)%’.

282 A, Sommaribas, B. Nienaber, Migration and mobility of third national labour workers to and inside Europe during
the Covid-19 pandemic — a legal analysis, Comparative Migration Studies 2021, p. 8.

283 Cf. D. G. Papademetriou, K. Hooper, Commentary: How is COVID-19 Reshaping Labour Migration?, International
Migration 2020, 58(4), p. 259, World Bank Group 2020 Global Economic Prospects, June 2020. World Bank Group,
Washington D.C. Some unexpected changes due to the pandemic, even included ‘dubious renovations’ to historic
buildings and sites — Cf.: As the pandemic raged, Europe bulldozed historic buildings, The Economist, Europe, Jan
29th edition.

284 Cf. also: 1. Dmitri, G. Szilvia, The COVID-19 Crisis as an Opportunity for Escaping the unsustainable global
tourism path, Tour. Geogr. 2020, 22, 624-632.

285 Both guidelines and communications are not legally binding and only provide recommendations.

286 Cf, European Commission (2020a) Guidelines for border management measures to protect health and ensure the
availability of goods and essential services, COM(2020) 1753 final, 16 March 2020, OJ C 861, 16.3.2020, p. 1-4.
287 For the notion of ‘essential” work — see e.g., S. Stevano, R. Ali, M. Jamieson, Essential Work: Using A Social
Reproduction Lens to Investigate the Re-Organisation of Work During the COVID-19 Pandemic, Working paper
No. 241 SOAS University of London, April 2021 p. 7 et seq.
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Two further acts concerned the broadly understood transport issues. In the first of them, regarded

288 \while the second was the

the so-called ‘green lanes’ to be introduced on the borders
Communication on facilitating air cargo operations°.
Subsequently, on 30 March 2020, the European Commission published Communication from the
Commission Guidelines concerning the exercise of the free movement of workers during
COVID-19 outbreak®®. It acknowledged that posted workers (along frontier and seasonal workers)
‘are crucial for their host Member States, for instance for the health care system, the provision of
other essential services (...) or ensuring the supply of goods. (...)". It also provided that the
continued free movement of all workers in critical occupations is essential, including both frontier
workers and posted workers of whom it provided an inexhaustive list in para. 2. Furthermore, as
laid down in para. 7, posted workers should be allowed by Member States to continue crossing
their borders to their workplace if work in the sector concerned is still allowed in the host Member
State.

The second Communication, issued on the very same day?®!, did not explicitly mention the
postings. Nevertheless, by making recommendations on the introduction of temporary travel
restrictions to apply to all non-essential travel from third countries, the European Commission has
acknowledged the national limitations of assignments coming from a non-EU country?%2,

A further Communication was issued on 15 May 20202%, in which the European Commission
requested that Member States allow workers, among them posted workers, and seasonal workers,
and service providers to cross borders and have unhindered access to their place of work. It also
envisaged that travel restrictions and border controls were to be gradually lifted throughout the EU
if epidemiological developments across Europe continued their positive trend, in particular when

a sufficiently low-level transmission rate is reached.

288 Cf. Communication from the Commission on the implementation of the Green Lanes under the Guidelines for
border management measures to protect health and ensure the availability of goods and essential services, 2020/C
96 1/01; C/2020/1897; OJ C 961, 24.3.2020, p. 1-7.

289 Cf. Communication from the Commission European Commission Guidelines: Facilitating Air Cargo Operations
during COVID-19 outbreak 2020/C 100 1/01; C/2020/2010, OJ C 100l, 27.3.2020, p. 1-4.

29 Cf. 2020/C 102 1/03 C/2020/2051, OJ C 1021, 30.3.2020, p. 12-14.

291 Communication from the Commission COVID-19 Guidance on the implementation of the temporary restriction on
non-essential travel to the EU, on the facilitation of transit arrangements for the repatriation of EU citizens, and on
the effects on visa policy, 2020/C 102 1/02, C/2020/2050, OJ C 102, 30.3.2020, p. 3-11.

292 5, Stefanova-Behlert, M. Menghi, The impact of Covid-19 on posted workers..., op. cit., p. 3.

2% Cf. Communication from the Commission Towards a phased and coordinated approach for restoring freedom of
movement and lifting internal border controls — COVID-19, 2020/C 169/03, C/2020/3250, OJ C 169, 15.5.2020, p.
30-37.

133




Worth mentioning in this regard is also the guidance note that was adopted in June 2020 by the
Administrative Commission for the coordination of social security systems. The note contains a
non-exhaustive list of identified issues as a result of the COVID-19 pandemic including changes
in work patterns and border restrictions. It also sets out possible solutions to issues subject to
Regulations 883/2004 and 987/2009 in connection with the measures taken by Member States as
a response to the COVID -19 pandemic, both within the framework of the Regulations and other
suggested measures to be considered due to the force majeure element. A year later, at the June
2021 meeting of the Administrative Commission, these guidelines have been extended until 31
December 2021%°4, The note and its subsequent prolongation took stock of that the
recommendation to telework, which was issued in most Member States as part of national public
health measures included also closing borders or increased border checks to contain the spread of
COVID-19 in mid-March 2020, would have adverse effects on the determination of applicable
social security legislation for cross-border workers if the rules of Title Il of Regulation 883/2004
continued to be applied as intended. The pandemic however constitutes a case of force majeure in
accordance with the case law of the Court of Justice of the European Union which justified that
the intensive use of telework does not change the determination of the applicable social security
legislation for cross-border workers. With regard to telework by cross-border workers, the public
health measures taken by Member States to contain the spread of COVID-19 therefore justified
that the extensive use of telework in the cross-border worker's Member State of residence should
not change the social security legislation applicable to them before the pandemic?®®.

The COVID-19 pandemic has also shown that highly mobile workers (and among them — posted
workers) who frequently move either within or in and out of the EU are irreplaceable during a
public health crisis. The European Commission had spotted this, too. Indeed, in the above-
mentioned Guidelines for border management measures to protect health and ensure the
availability of goods and essential services, it intended to set up the principles for an integrated
conception of what the Commission herself called “effective border management”: the aim was to

protect public health, while preserving the integrity of the internal market, at the same time. To

2% ELA Report — Cross-border teleworking during the COVID-19 pandemic (2021).pdf (europa.eu), p. 2. See also
the answer given on 13 December 2021 by Commissioner N. Schmit to a question by E-004443/2021 by MEP Sara
Matthieu (Verts/ALE), as well as a Deloitte article at:
https://www.taxathand.com/article/18784/Belgium/2021/COVID-19-Tax-and-social-security-reliefs-for-cross-
border-workers-further-extended

2% ELA Report — Cross-border teleworking during the COVID-19 pandemic, op. cit., p. 2.
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integrate Member States’ policies concerning exceptions to the ban on mobility the Commission
suggested a model of free movement, for the time of the sanitary crisis, based on a selection of
workers whose free movement rights are maintained.

The mechanism of posting workers in the framework of the provision of services in the EU had
been partially used to satisfy some of the identified labour shortages in the EU, including in those
sectors of activity which could have now been dubbed ‘essential’. The COVID-19 pandemic only
exacerbated those needs. Indeed, many posted workers continued to provide essential services,
including health care, food service, and transport, when the COVID-19 pandemic had shut down
much of the European economy. Also, at least some workers of the construction sector were

classified as ‘essential’.

4.2.2. United but divided? Measures undertaken by the Member States
The outbreak of COVID-19 triggered a wide range of responses from governments in the European

Union. Given that the disease was new and effective medical countermeasures did not exist in
early 2020, governments had to adopt non-medical measures aiming at the containment and
mitigation of COVID-19. With the aim of “flattening the curve”, these policies included bans on
public gatherings, closures of academic institutions and public places, national and international
mobility restrictions, confinement, and several others.

Italy was the first country in Europe to apply intervention measures from the beginning of March
2020 in response to the severity of the COVID-19 outbreak. Other EU countries soon followed
suit, using similar countermeasures around mid-March 2020. The adoption of these policies varied
in their scale, stringency, and pace across countries. While most European states implemented
confinement measures, the extent of limitations of people's freedoms differed across individual
countries?®. Lockdowns were usually strictest where the pandemic was deadliest (Italy, Spain, and
France), imposing severe limitations on population movements and businesses.

As the pandemic began to abate, governments started designing the lockdown exit strategies and
restarting their economies. However, the risk that the new wave of the epidemic may happen did

not disappear, especially given that the vaccine development takes a long time, and herd immunity

2% See to that end, S. Robin-Oliver, Free Movement of Workers in the Light of the COVID-19 Sanitary Crisis, op. cit.,
p. 615.
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question remained. In this light, the issue of lifting lockdowns has become a new subject of public
debate across and within European countries.

Having observed the measures undertaken by the EU institutions, one could point out to the
following features of postings in the times of COVID-19:

a) reintroduction of border controls, closure of the borders and lockdowns have contributed to
entrepreneurs posting workers prolonging the latter’s stay in the host Member State either due to
the impossibility to perform the intended work or due to physical lack of means of transportation
to return to their posted workers’ home state (e.g., accessible flights or bus / shuttle bus
connections)?®’. This could contribute to an average duration of posting missions. The very
restrictions might have contributed to the extension of the concept of remote work (naturally in
sectors where this had been possible at all);

b) terms and conditions of posting, especially its duration, may be subject to change at short
notice. Some postings have been cancelled, postponed or extended at the very last minute. Such a
continuously altering environment caused entrepreneurs to face difficulties to evaluate whether a
posting is feasible in a reliable way due to the necessity to conduct a case-by-case legal assessment
of whether the posting is permissible. Naturally such assessments inevitably involve additional
costs and impose time constraints on the conduct of such postings. Even if an individual posting
is permissible, companies may decide not to post workers so as to avoid all these efforts. In
addition, the context of legal uncertainty implying continuous and sudden changes of national rules
have made it harder for companies to plan postings and provision of cross-border services as they
did in the past.

297 g, Stefanova-Behlert, M. Menghi, The impact of Covid-19 on posted workers..., op. cit., p. 3.
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4.3. COVID-19 measures undertaken by Poland??® and their impact
on posting to and from Poland

4.3.1. COVID-19 in Poland - introduction and selected measures
It is quite telling that the Polish ‘patient zero’, confirmed on 4 March 2020, was a person who

actually had made use of the freedom of movement at the EU’s internal market?®®. Indeed, the first
50 officially registered cases of COVID-19 in Poland occurred between 4 and 11 March 2020.
Those people were infected with the virus mainly outside Poland, in particular in Italy, Germany,
Great Britain, Spain or Norway. Their stay in these countries was inter alia related to the
performance of work there, on varying legal bases®®.

On 9 March 2020, the Polish government implemented health checks at its borders. The day after,
the World Health Organization declared the local transmission phase of SARS-CoV-2 in Poland®2.
On 12 March 2020, the first death from COVID-19 in Poland occurred (a victim was a 57-year-
old woman), shortly after the government ordered the closure of all schools, cultural institutions,
and universities. On that day a so-called “state of epidemic emergency” was declared, effective
from 14 March. The government also closed borders on 15 March at midnight and instituted social
distancing measures. All Polish citizens and foreign residents working in Poland returning to
Poland were subject to a mandatory 14-day quarantine®°2,

On 20 March 2020, a state of “epidemic” (providing for a stricter regime than the state of epidemic
emergency) was declared in Poland, despite the fact that the number of infections as a proportion
of the population was lower in Poland than in some Member States of the Union.

At the same time, a plethora of legal acts aimed at tackling the pandemic and in response thereto
was enacted in quick succession, following the Act of 2 March 2020 on extraordinary measures

for preventing, counteracting and combating COVID-19, other infectious diseases and

2% |n Poland, from 3 January 2020 to 4:14pm CET, 29 December 2021, there have been 4 080 282 confirmed cases
of COVID-19 with 95 707 deaths, reported to WHO. As of 19 December 2021, a total of 45 700 535 vaccine doses
have been administered — cf. https://covid19.who.int/region/euro/country/pl

299 At the beginning of March 2020 - a 66-year-old had returned to Western Poland from the Westphalia region of
Germany, he has subsequently been hospitalized at the University Hospital in Zielona Gora, western Poland and
discharged.

300 Cf. Stanowisko 23: COVID-19 a granice [Position 23: COVID-19 and the borders], Polska Akademia Nauk [The
Polish Academy of Sciences], 26 October 2021, retrievable at: https://informacije.pan.pl/informacje/materialy-dla-
prasy/3466-stanowisko-23-covid-19-a-granice

301 R. Paul, Europe’s essential workers: Migration and pandemic politics in Central and Eastern Europe during
COVID-19, Eur. Policy Anal. 2020, 6, p. 250. See also:

302 R, Paul, Europe’s essential workers: Migration and pandemic politics in Central and Eastern Europe, op. cit.,
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emergencies caused by them3%

. After the introduction of the state of epidemic emergency and in
order to mitigate the economic impact of the pandemic crisis in 2020, the Polish government drew
up and adopted a an aid package consisting of six so-called “Crisis Shields”, numbered one by one
1.0, 2.0, 3.0, 4.0, 5.0 (so-called “Tourism Shield”), and 6.0 (the so-called “Crisis Shield”), as well
as the so-called “Financial Shield 1.0”, with other acts supplementing those ones, too.

The value of assistance as of the end of 2020 amounted to PLN 162.9 billion (EUR 35.6 billion at
the average exchange rate of the National Bank of Poland as of 28 January 2022) and it was
provided through various institutions. The Polish entrepreneurs were offered, among others,
subsidies, credit subsidies, guarantees, loans, exemptions from contributions, wage subsidies,
subsidies to salaries. According to the renowned think tank Polish Economic Institute (PIE)’s
survey, the solutions available in the Anti-Crisis Shield have been used by 86% of the surveyed
entrepreneurs. Overwhelming majority of them (92%) used more than one support instrument,
while 52% actually made use of more than 10 support instruments®%4,

While the available instruments were numerous®®, it is worth mentioning those which proved
crucial for the uninterrupted functioning of the free movement on the internal marker of the EU.
First of all, these were solutions prepared for foreigners, including those who work in Poland. Such
solutions included inter alia:

a) Extension of deadlines for applying for residence permits (e.g., temporary and permanent
ones, as well as for extension of a visa or visa-free stay) in Poland — deadlines for filing relevant
applications, falling within the period of the state of epidemic emergency or the state of epidemic.

b) Extension of the validity of temporary residence permits and national visas — in such a case
there is no need for new permits or visa extensions or the issue or replacing of residence cards or
visa stickers.

c) Opportunity to legally stay in Poland on the basis of the so-called short-term residence titles
The solution in question results in recognition of the legal stay of foreigners who on 14 March
2020 stayed in Poland on the basis of short-term residence titles, including the visa-free regime,

from the day following the day on which their legal stay under those titles ended until the 30th day

303 Cf. the Polish Journal of Laws 2020, item 374, as amended).

304 Cf. PIE study.

305 For the summary of the instruments in English see: Poland. Government and institution measures in response to
COVID-19, KPMG insights, retrievable at: https://home.kpma/xx/en/home/insights/2020/04/poland-government-
and-institution-measures-in-response-to-covid.html; in Polish,
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following the day of cancellation of the state of epidemic emergency or the state of epidemic
(whichever is cancelled later).

d) Extension of the period for voluntary return.

e) Extension of the deadline for leaving the territory of the Republic of Poland.

f) Extension of the validity of work permits and statements

g) Extension of the validity periods of Foreigner's Temporary Identity Certificates (TZTC)3%
Worthy of note here is also the provision of the Polish so-called regulation on limitations*®’,
whose § 3(2)(15) in its original version®®® provided for the quarantine to a person (irrespective of
their nationality) crossing the Polish border (irrespective of whether this border is external — with
third countries) or internal — for Poland the latter meant land borders with Germany, Czechia,
Slovakia and Lithuania and a sea border with Sweden. Therefore, a person crossing one of the
former (external) borders would generally have been subject to quarantine, whereas a person
crossing one of the latter (internal) borders would not have been subject to such obligation. The
very provision was amended several times (which naturally created a lot of chaos).
However, the wording of the original regulation on limitations had covered all borders, therefore
any person arriving to Poland from abroad was subject to quarantine — which of course was one of
the factors sometimes putting the entrepreneurs off their plans to carry out a given posting mission.
Interestingly, the original regulation of 13 March 2020 of the Minister of Health on the
announcement of the state of epidemic emergency®® provided for the exemption from the
quarantine for persons crossing the Polish border (when making return to Poland) within the scope
of their crossing the border of the Republic of Poland in the course of professional activities,
e.g., in a neighbouring state by a person performing professional activities in that state, including
being a driver operating a motor vehicle in road transport. Some entrepreneurs posting workers

from Poland rightly concluded that the very provision did not concern drivers only, but any person

306 Cf. a dedicated government website at: https://www.gov.pl/web/tarczaantykryzysowa/dodatkowe-wsparcie-
cudzoziemcy

307 Cf. its latest consolidated text (amended numerous times since): ROZPORZADZENIE RADY MINISTROW z
dnia 6 maja 2021 r. w sprawie ustanowienia okreslonych ograniczen, nakazoéw i zakazow w zwiazku z wystapieniem
stanu epidemii [REGULATION OF THE COUNCIL of MINISTERS of 6 May 2021 on establishing certain restrictions,
orders and prohibitions in connection with the occurrence of an epidemic situation], Journal of Laws 2021, item 861,
as amended [Its first version was dated 31 March 2020, Journal of Laws 2020, item 566, as amended].

308 Analogous provision is contained in the currently binding regulation.

309 Rozporzadzenie Ministra Zdrowia z dnia 13 marca 2020 r. w sprawie ogtoszenia na obszarze Rzeczypospolitej
Polskiej stanu zagrozenia epidemicznego, Dz.U. 2020, poz. 433[Regulation of the Minister of Health of 13 March
2020 on the declaration of an epidemic emergency in the territory of the Republic of Poland, Journal of Laws 2020,
item 433].
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who carried out their professional activities and was then making return to Poland. In practice it
concerned mostly workers posted to Germany (highest volume of workers posted from Poland)
and helped a great deal to avert the panic which was spreading after the decision to impose the
quarantine (some media even dubbed the mass return of Poles to Poland in March — April 2020 as
“Dunkirk in reverse”®19).

The above-mentioned provisions also made clear the reasons for less posted workers from third
countries, confirmed by the closer look at the numbers of postings to Poland from respective
countries. We have already shown it in greater detail below, but it is worth recalling it here that all
countries (apart from Ukraine) suffered the decline in numbers, but the case of the USA is
particularly telling. The number for 2020 (159 postings from the USA) means not only the decrease
by a staggering percentage when compared to 2019, but also a substantial decrease as compared
to the figures of 2018 (by 61%!)3!. The reason for such a slump has undoubtedly been the
restrictions on travelling from the USA to Poland, introduced (and lifted) several times in the
course of the pandemic.

Generally speaking, the COVID-19 pandemic has had important impact on the labour market in
Poland. According to a generalized study, based on the Statistics Poland [GUS]’s data®? in 2020
around 94,000 jobs were lost in Poland due to the epidemic, mainly in the private sector. Moreover,
the Statistics Poland’s data indicate an increase in the number of the registered unemployed - at
the end of December 2020 their number amounted to 1,046.4 thousand and was higher by 180.1
thousand (i.e., by 20.8%) than at the end of December 2019. At the same time, the registered
unemployment rate at the end of 2020 was 6.2% and it was higher by 1.0 percentage point in
relation to the corresponding period of 2019.

To grasp the major tendencies at the Polish labour market, it is worth to look into the Statistics
Poland’s data more closely, especially to those regarding the number of liquidated jobs and the
number of vacancies. When it comes to the number of employees (people in employment /

occupied posts of work) in Poland, it was subject to a decrease in the second quarter of 2020 (by

310 Cf. R. Paul, COVID-19: Policy responses across Europe, op. cit., p. 241-242.

811 Cf. Sprawozdanie z dziatalnoSci Panstwowej Inspekcj Pracy w 2020 roku [Report on the activities of the State
Labour Inspectorate in 2020], p. 179.

312 Synteza wynikéw badan ewaluacyjnych dotyczqcych skutkéw epidemii COVID-19 oraz mitygacji skutkéw tego
zjawiska, Analizy- Ministerstwo Funduszy i Polityki Regionalnej [Synthesis of the results of evaluation studies on the
impact of the COVID-19 epidemic and the mitigation of its effects, Analyses] -Ministry of Funds and Regional Policy,
p. 4.
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2.7% compared to the end of the first quarter of 20203%%), in the fourth quarter of 2020 (by 3.4%
as compared to the end of the third quarter of 2020!#); also the number of posts of work occupied
at the end of the first quarter of 2021 was lower by 2.9% than at the end of the first quarter of
2020°%°; whereas at the end of the second and third quarter of 2021, the number of posts of work
was almost the same as in the preceding quarters®:®.

In Q4 2020, which seems to be the best fit for comparison purposes given data availability, 53.9
thousand jobs were lost. This was almost 14% less than in Q3 2020. The loss of jobs took place
across all size classes of units. A higher-than-average share of jobs eliminated due to the epidemic

situation occurred in units with up to 9 employees.

Figure 24. Jobs lost in Poland in Q4 2020

General reasons _
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Source: Statistics Poland, 2020

Job losses due to the spread of COVID-19 had taken place mainly in the private sector. Taking
into account the type of activity according to the Polish Classification of Activities (PKD), it can
be concluded that jobs eliminated due to the epidemic situation in some sections were correlated
with jobs eliminated in general. For example, jobs lost in manufacturing accounted for about 24%

of jobs lost in the whole economy, while jobs lost in this section due to the pandemic epidemic

3B Wplyw epidemii COVID-19 na wybrane elementy rynku pracy w Polsce w I1 kwartale 2020, Statistics Poland, p. 1.
U Wplyw epidemii COVID-19 na wybrane elementy rynku pracy w Polsce w czwartym kwartale 2021 r., Statistics
Poland, p. 1, respectively.

315 Wpbyw epidemii COVID-19 na wybrane elementy rynku pracy w Polsce w pierwszym kwartale 2021 r., op. cit., p.
1

316 See Wplyw epidemii COVID-19 na wybrane elementy rynku pracy w Polsce w drugim kwartale 2021 r., Statistics
Poland, p. 1 and Wphw epidemii COVID-19 na wybrane elementy rynku pracy w Polsce w trzecim kwartale 2021 r.,
Statistics Poland, p. 1, respectively.
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situation accounted for 40.0% of the total jobs eliminated for that reason. The larger difference
was greater in the section accommodation and food service activities. In this section the share of
jobs lost due to the pandemic was more than 4 times higher than the share of jobs lost overall.

In Q4 2020, relatively the fewest jobs were lost (as compared to previous quarters) due to the
pandemic situation in the country. In Q4 2020, the number of workers depicting jobs which had
been filled, after a period of significant decline in Q3 2020, returned to the Q2 2020 levels.
However, when comparing the scale of the loss between Q3 and Q4 2019 and Q3 to Q4 2020, it
was nearly 9 times greater in the latter, which testifies on the impact the pandemic had on that
segment of labour market in Poland.

The largest changes in economic activity of population resulting from the circumstances
accompanying the fight against the COVID-19 pandemic took place in the second quarter of
2020. During this period, the population of employed persons comprising 16,274 thousand,
decreased in relation to the second quarter of 2019 by 210 thousand, i.e. by 1.3%, while compared
to the first quarter of 2020 — by 151 thousand, i.e. by 0.9%%!7 (for instance: the number of employed
persons in the second quarter of 2019 compared to the second quarter of 2018 also decreased,
albeit a drop was lower, by 81 thousand, i.e. by 0.5%); whereas between the first and the second
quarter in the years preceding the pandemic, the direction of changes was different than in 2020
(in 2018, a growth by 221 thousand persons was recorded, while in 2019 - by 210 thousand).
Despite a decrease in the total number of the employed in the second quarter of 2020, at the same
time the sizes of the subpopulations described above when characterising the first quarter (inter
alia persons temporarily not performing work and persons working shorter than usually for
establishment related reasons) increased significantly. The number of persons working at home
also increased - it was connected with performing remote work, which was allowed by the
provision introduced within the framework of one of the so-called anti-crisis shields®:8,

The third quarter of 2020 — viewed from the contemporary perspective — seemed to be raising the
hope for the end of the pandemic, hence loosening of the restrictions. It was also observed in

statistical data. The number of employed persons increased slightly compared to the second quarter

817 Statistics Poland, Wybrane aspekty rynku pracy w Polsce. Aktywnosé¢ ekonomiczna ludnosci przed i w czasie
pandemii COVID-19 [Selected aspects of the labour market in Poland. Economic activity of the population before
and during the COVID-19 pandemic period,] Warszawa, Oct. 2021, p. 20.

318 Statistics Poland, Wybrane aspekty rynku pracy w Polsce... [Selected aspects of the labour market in Poland...],
op. cit., p. 20.
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of 2020, while, at the same time, there was observed a decrease in percentages of persons not
performing work due to economic stoppages, as well as due to employees’ illnesses and the so-
called “other reasons” which included childcare. However, it should be indicated that, despite an
evident decrease in comparison to the second quarter of 2020, the discussed percentage shares
were still at least twice as high as in the corresponding period of 2019 (with the exception of
holiday periods).

In the fourth quarter of 2020, the restrictions connected with prevention of the increase in the
number of the COVID-19 cases were sharpened, including, inter alia re-closure of schools,
extended limitations of activities in the area of catering, collective accommodation, and
commercial facilities such as the shopping centres. Nevertheless, the number of persons who had
a job amounted to 16,555 thousand and compared to the previous quarter, as well as the
corresponding period a year ago, its growth was recorded (respectively: by 43 thousand, i.e., by
0.3% and by 88 thousand, i.e., by 0.5%).

The kind of activity conducted by a company was really significant in respect to sustaining the
level of employment in 2020, including the circumstances caused by the COVID-19 pandemic. In
2020, compared to the pre pandemic period, two phenomena were observed: a decrease as well as
an increase in the population of persons who had a job.

The strongest dynamics of year-on-year changes, presenting decreases in the population of the
employed, were observed in section accommodation and catering, while in each successive quarter
of 2020, these y/y differences were increasingly larger. The situation in this section was clearly
connected with the continued restrictions connected with the COVID-19 pandemic and severe
limitations involving possibility to conduct economic activity within the scope of this section (in
the first quarter of 2020, the number of employed persons was on average lower by 2.8% yly,
while in successive ones, y/y drops respectively accounted for: 12.2%, 16.3%, and 18.2%).
Moreover, a yly decrease in the number of the employed took also place in sections:
manufacturing, trade, repair of motor vehicles, administrative and support service activities,
mining and quarrying, arts, entertainment and recreation, real estate activities. The scale of changes

compared to 2019 varied depending on a quarter*®,

319 Statistics Poland, Wybrane aspekty rynku pracy w Polsce... [Selected aspects of the labour market in Poland...],
op. cit., p. 21.
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The size of the population of employed persons (who had a job) during the entire period of the
binding force of the above-mentioned ‘Shields’ was probably influenced by the clauses included
in the contracts for obtaining standstill benefits, determining the necessity of maintaining
employment, albeit also the determination of the entrepreneurs themselves regarding the necessity
to withstand this difficult period and as far as possible not dismissing the staff, which would be
difficult to rebuild after the end of the crisis (hence, appearing in the public space notion of
‘hoarding of employees’).

Particularly worth pointing out to is also a new form of performing work which appeared in Poland
in 2020, namely: remote work, which was closely related to the state of the COVID-19 epidemic
announced in March 2020 and successive special acts passed at a fast pace.

In the second quarter of 2020, work at home due to the COVID-19 in a form of remote work was
regularly performed by 1,493 thousand persons, which accounted for 9.2% of the total number of
employed persons. In the third quarter, i.e., after lifting some COVID-related 520 thousand
persons, i.e., 3.3% of the employed worked regularly in a form of “home office”. In the fourth
quarter, after a repeated increase in the number of COVID-19 cases and following it restrictions
in the economy, the population of persons regularly performing remote work again exceeded a
million (1009 thousand persons), while the percentage of persons performing that form of work
accounted for 6.1%. In addition, also a significant share of the employed performed remote work
occasionally. In the second quarter of 2020, work from home due to the COVID-10 in a form of
remote work performed “from time to time” 746 thousand persons, accounting for 4.6% of the
total number of the employed. During the successive two quarters, this population comprised 507
thousand and 802 thousand persons, i.e., respectively 3.1% and 4.8% of the total number of the

employed in these quarters.

4.3.2. COVID-19 and posting of workers to Poland
As mentioned before2°, among the duties foreign employers posting their workers to Poland must

comply with is to file with the National Labour Inspectorate (NLI), no later than the date of
commencement of the posting of a worker, a declaration with certain information concerning the

details of the foreign employer posting the worker, the host entity, the posted workers, and the

320 A reference in this regard has been provided in a chapter on posting to Poland in this report.
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conditions of their posting. The Inspectorate must also be notified of any subsequent change in
certain information provided in the declaration.

Careful examination of the data provided by the NLI demonstrates the extent of the impact of the
pandemic on posting of workers to Poland, setting out the decrease in majority of categories and
numbers, as shown in figures and tables below. Such the impact has also been acknowledged by
the NLI itself, which justified it by the pandemic®?l. One needs to emphasize here, that another
reason contributing to the decrease could have been the coming into force and application of
Directive 2018/9573%2, however, its extent is unknown.

As the Table 21 demonstrates below, in 202032, the number of postings to Poland registered a
substantial decrease (by almost 7 thousand — that is by almost 22%). Such a turn of events is

obviously contrary to the previous tendence of a substantive rise registered from 2016.

Table 21. Evolution of the number of persons reported to the National Labour
Inspectorate, posted to Poland during a reference year, 2018 - 2020

Reference year Number of postings % Change yly
2020 24,373 -22%
2019 31,217 +127%
2018 13,731 + 86%
2017 7,372 + 78%
2016 4,148 +4%
2015 ~4,000

Source: own study & calculations, based on NLI data.

One could say on the basis of data from 2018 to 2020 that the decrease in incoming postings from
EU/EEA/ Switzerland was higher than the one concerning postings from other countries, as shown

in the table below.

321 Cf. Sprawozdanie z dziatalnosci Paristwowej Inspekcji Pracy w 2020 roku [Report on the activities of the State
Labour Inspectorate in 2020], p. 179.

322 \We further explore this topic in Ch. 5 hereof.

323 Unfortunately, to date, figures for 2021 have not been made available — 2020 data are the most recent ones.
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Figure 25. Number of postings reported to the NLI from EU / EOG / Switzerland, 2018-2020

NUMBER OF POSTINGS

Number of postings

Source: own study & calculations, based on the NLI data.

Table 22. Number of postings reported to the NLI, 2018-2020

Year Reference year 2018 Reference year 2019 Reference year 2020
Including Including Including
from from from
Sum Sum Sum
EU/EEZ/ EU/EEZ/ EU/EEZ/
Category Switzerland Switzerland Switzerland
Number of
Poland
Number of
countries 61 26 65 39 49 23
posting workers
to Poland
Number of
foreign entities 1,110 833 1,591 413 1,525 345
posting workers
to Poland
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2016 2017 2018 2019 2020

EU/E EU/E EU EU EU
Sum EA/ Sum EA/ Sum | /EEA | Sum | /EEA | Sum | /EEA/
SUI SUI /SUI /SUI SUlI

Number of

forei_gn entities 1,030 | 760 | 1,878 | 1,413 | 1,110 | 833 | 1,591 | 413 | 1525 | 345
posting workers

to Poland
Source: own study, based on the NLI data

The likely reason for the above might be that Poland was easier to access for citizens of the
EU/EEA Member States / Switzerland than for third country nationals®?*. A good example in this
regard is provided by the currently applicable Polish so-called Regulation on limitations®?°, whose
8 2(2)(2) provided for the quarantine in case of persons crossing the national border which is
external border as provided for in Art. 2(2) of the Schengen Borders Code3? - in this case such a
border means for Poland its borders with Russia, Belarus and Ukraine, but not with the EU Member
States (Germany, Czechia, Slovakia, and Lithuania). Therefore, a person crossing one of the
former borders will generally be subject to quarantine, whether a person crossing one of the latter
borders will not be subject to such obligation.

Such a supposition concerning the reasons for less posted workers from third countries seems to
be exacerbated by the closer look at the numbers of postings from respective countries. Indeed, all
countries (apart from Ukraine) suffered the decline in numbers, but the case of the USA is
particularly telling — as mentioned before®?’.

324 Cf. https://www.gov.pl/web/usa/covid-19-podroze-do-polski

325 Rozporzadzenie Rady Ministrow z dnia 6 maja 2021 r. w sprawie ustanowienia okre$lonych ograniczen, nakazow
1 zakazow w zwiazku z wystapieniem stanu epidemii [REGULATION OF THE COUNCIL of MINISTERS of 6 May
2021 on establishing certain restrictions, orders and prohibitions in connection with the occurrence of an epidemic
situation], Journal of Laws 2021, item 861, as amended.

3% Cf. REGULATION (EU) 2016/399 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 9 March
2016 on a Union Code on the rules governing the movement of persons across borders (Schengen Borders Code), OJ
L 77/1 of 23 March 2016.

321 Cf. Business Insider of 18 June 2021: https://businessinsider.com.pl/wiadomosci/zmiana-zasad-wjazdu-do-polski-
przylot-obywateli-usa/3z13szv
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https://businessinsider.com.pl/wiadomosci/zmiana-zasad-wjazdu-do-polski-przylot-obywateli-usa/3z13szv

At the other extreme is Ukraine, which as a sole country registered an increase of postings to
Poland in 2020, as shown in the table above. However, the very increase was meagre, especially

given the previous year-on-year increases.

Table 23. Number of postings reported to the NLI from Ukraine, 2017328-2020

2017 2018 2019 2020
Ukraine 1,134 3,788 8,745 9,389

Source: own calculations on the basis of the data from the NLI

4.3.3. COVID-19 and posting of workers from Poland
The similar, downward tendency, most likely caused by the emergence of COVID-19 can also be

inferred from sheer numbers of PDs Al issued in Poland. When comparing the grand total number
of PDs Al issued in the last five years, we can clearly observe, firstly, the upward tendency in the
number of PDs Al issued prior to 2020 and, secondly, a substantive drop between 2019 (a total of
649,969 PDs Al issued) and 2020 (a total of 619,127 only)3?. Interestingly and crucially, as

mentioned before - data for 2021 show that their number (generally) bounced back again.

Table 24. PDs Al issued in Poland under Art. 12 and 13 BR, 2017-21

2017 2018 2019 2020 2021
Grand total number 617,709/
_ 573,293 605,710 649,969 676,775
of PDs Al issued 619,127
Art. 12 (12(1), (2)) 236,177 238,525 246,849 207,964 223,293
Art. 13 (13(1), (2),
3. @) 324,593 351,364 387,342 399,675 443,951

Source: own study & calculations, based on ZUS data

A detailed look on PDs A1 issued in 2019 and 2020 demonstrates how the pandemic unfolded and
how it affected the data in various stages thereof and especially during its focal points when the

number of the infected was highest and the limitations (including quarantine to persons crossing

328 The detailed data concerning Ukraine are available from that year on.
329 See also in this report — part 5.
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back the border when coming back to Poland) were the strictest and also when it was impossible
to return to Poland (when the borders were being closed to persons arriving from certain countries).
Using the very same data for respective months, we generally ruled out any major incidence of the
adoption, implementation, and transposition of the Directive 2018/957 on the figures (perhaps

apart from the month of August 2020).

Table 25. Evolution of persons with a PD Al issued by Poland, 2019-2021

2019 2020 ¥ Change 2020 2021
vs 2019
Grand total PDs Al
January 55,241 68,477 + 24% 56,046
February 48,398 58,719 +21.3% 51,275
March 53,372 59,420 +11.3% 60,056
April 50,623 41,643 -17.7% 50,882
May 52,250 47,132 -11.5% 52,479
June 44,956 39,582 -11.5% 55,072
July 52,178 51,164 -1.9% 55,910
August 55,418 43,564 -21.4% 56,320
September 58,607 55,469 -22.4% 60,902
October 65,658 58,251 -11.3% 60,415
November 54,756 44,686 -9.4% 57,961
December 56,532 49,602 -12.3% 59,457

Source: Own calculations based on data from ZUS
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Figure 26. Number of ‘unique’ (‘individual’) persons who received PDA1 on the basis of
Art. 12 of the Basic Regulation compared to number of PDsAl issued under Art. 12 BR.
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‘Unique’ number of persons who received PD Als under Art. 12[1]

It is also worth mentioning and comparing individual categories (e.g., PDs Al issued on the basis
of Art. 12 / Art. 13 Regulation 883/2004) as well as in individual sectors. We chose to compare
such sectors that according to report were most affected by the pandemic, especially given that

work within their scope could not have been performed remotely.

Table 26. Industry (including the construction sector)

Sector & legal Year % Change
basis in Reg. 2019 2020 2021 yly 2019 -
883/2004 2020
Industry — NACE Codes B to F
_ _ _ 165,142 136,975 147,170 -17.1%
(including the construction sector
(112,553) (93,492) (104,308) (-16.9%)
-F)-Art. 12
Industry — NACE Codes B to F
) ) ) 101,088 102,497 121,705 +1.4%
(including the construction sector
(79,658) (79,710) (99,370) (+0.07%)
-F)—Art. 13

Source: Own calculations on the basis of data from ZUS

As shown above, the industry sector (equivalent of the NACE codes B to F, including “F” —
construction) suffered a substantive plunge in 2020, as compared to 2019 — yet that concerned only
PDs Al issued on the basis of Art. 12 Regulation 883/2004 and not the ones issued on the basis of
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Art. 13 thereof. At the same time, it is worth noting that both the former (both in general industry
— by almost 7% on the plus side as well as in construction — by more than 10% year on year) and
the latter (both in in general industry — by a tiny percentage on the plus side as well as in
construction — by the slightest of margin) rebounded in 2021 as compared to 2020.

Undoubtedly, what must have affected those numbers (especially in 2020) were lockdowns and
restrictions of entry introduced by the major receiving countries (for Poland, according to research,
those were in 2020: Germany, Italy, Belgium) and the consequential inability of posting
entrepreneurs to carry out their services abroad in some periods, as well as restrictions of entry
into Poland, which made some workers reconsider their postings abroad, especially in the light of
envisaged problems on the border on return (a particularly relevant issue in spring (from March
till May 2020 and in the autumn of 2020).

The rebound of 2021 is indeed the testimonial that PDs A1 issued on the basis of Art. 12 Regulation
883/2004 had been losing ground to Art. 13 PDs Al, as evidenced indeed also by numbers in
recent studies.

Interestingly, the data for 2021, show the number of PDs Al issued in those months were on the
rise again, as compared to 2020, yet it did not concern all sectors of activity.

Table 27. Number of PDs Al in Transportation and storage

Year % Change
Sector & legal basis in 2019 2020 2021 yly 2019 —
Reg. 883/2004 2020
Transportation and storage;
information and communication H & 5,582 2,696 2,636 -51.7%
J (including road transport H) — (3,368) (1,489) (3,004) (-55.8%0)
Art. 12
Transportation and storage;
information and communication H & 198,642 214,547 225,285 + 8%
J (including road transport H) — (197,340) (211,926) (224,326) (+13.1%)
Art. 13

Source: Own calculations on the basis of data from ZUS
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Figure 27. Number of PDs Al in Transportation and storage (2019-2020)
02019 m2020 1986422144 197,340211,926

5,5822,696 1 3,3681,489 |:| |:| |:| |:|

Sector & legal basis in Reg. Transportation and storage; Transportation and storage; Transportation and storage;
883/2004 information and information and information and
communication H & J —Art. communication H & J communication H & J — Art.
12 (including road transport H) 13
—Art. 12

Source: Own calculations on the basis of data from ZUS, 2021

When it comes to NACE-equivalent PKD sectors H & J transportation and storage;
information and communication sector (including H - road transport), 2020 brought about
a slump in numbers of PDs Al issued on the basis of Art. 12 Regulation 883/2004 (as shown
in the table above, those numbers were however a fraction of attestations issued for persons
normally pursuing their activity in two or more Member States of the EU). This was not the case
for Art. 13 PDs A1, where actually an 8% increase was recorded and 13% increase in transport
sector only. Further increase was recorded in 2021. One could come to a conclusion that the
pressure exerted by the EU institutions somehow enabled the movement of workers in this sector

(‘kept this sector going’).

Table 28. Temporary Employment Agencies

Year % Change y/
Sector & legal basis in 2019 2020 2021 i
Reg. 883/2004
Temporary employment agencies - 0
N NACE Code — Art. 12 7,607 8,077 12,449 +6.2%
Temporary employment agencies - 0
N NACE Code — Art. 13 4,068 12,861 8,257 +216.1%

Source: Own calculations on the basis of data from ZUS
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Figure 28. Temporary work agencies (2019-2020)
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Source: Own calculations on the basis of data from ZUS

As the above table clearly shows, PDs Al issued for temporary workers posted abroad from Poland
were on the rise in 2020, despite the pandemic. Particularly telling was indeed the rise in the
attestations issued under Art. 13 Regulation 883/2004, amounting to a staggering 216.1% year on
year, in the course of pandemic to top that (!). It could perhaps be attributable the movement
possibilities of seasonal workers.

Table 29. Human health and social work activities’ sector

Year % Change
Sector & legal basis 2019 2020 2021 yly 2019 -
in Reg. 883/2004 2020
Education, healthcare -NACE
Codes P, Q, R, S—including 51,674 45,565 45,672 -11.8%
healthcare and social assistance - (17,831) (17,758) (17,953) (- 0.4%0)

Q NACE Code — Art. 12
Education, healthcare -NACE
Codes P, Q, R, S —including 68,777 110,856 75,624 +61.2%
healthcare and social assistance - (46,096) (63,981) (56,833) (+ 37.8%)
Q NACE Code — Art. 13
Source: Own calculations on the basis of data from ZUS

4.3.3.1. COVID-19 and posting of workers from Poland - case of foreigners
(including especially third-country nationals)
As rightly remarked by A. Sommaribas and B. Nienaber, the COVID-19 pandemic and its negative

effects on economies, borders and mobilities, which are still ongoing, can be seen as having an
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especially high impact on the restricted intra-EU mobility of third country nationals as well as on
their status in the EU Member States. The closure of borders, together with the economic crisis
and the mobility restrictions with which third-country nationals are confronted, puts them in a
precarious situation as there is a fear for their employments or independent activities making
uncertain their reason for staying and residing in the host country, which may oblige them to leave
it. However, this possibility becomes even more complex as the internal and external borders are
closed, obstructing the possibility of making secondary moves to find employment or preventing
a return to their country of origin. This situation can result in these third-country nationals falling
into an irregular and thus precarious residency situation. The pandemic is primarily a health crisis
but in the migration context it also becomes a humanitarian and an economic crisis, one which
demonstrates the difficulties Member States have in responding to the situation through ad-hoc
legal and policy interventions3°.

The very issue was indeed no stranger also in case of third-country nationals staying in Poland,
with a possible intention of being posted to another Member States of the Union. To carry out this
part of our analysis properly, it was worth looking into numbers of third-country nationals present
just before and after the outbreak of the pandemic on the territory of the Republic of Poland (the
pandemic triggered a closer scrutiny thereof than before). On the basis of nine public registers
(unfortunately — some of them — fragmented), one may conclude that as of 31 December 2019, the
number of foreigners (including third-country nationals) had been estimated at 2,106,101 of whom
1,351,418 persons (64.2%) were citizens of Ukraine. They were followed by citizens of Belarus
(105,404) and Germany (77,073). In the population of foreigners (including TCNs) 1,208,545
persons (57.4%) had a Polish PESEL Personal Identification Number, and 897,556 (42.6%) did
not have such a number3!,

Moreover, it is estimated that at the end of February 2020 there were 2,213,594 foreigners residing
in Poland, of which 1,390,978 were citizens of Ukraine. On the basis of information from the
Polish Border Guard, in March and April 2020, 938,014 foreigners departed Poland and 714,834

330 A, Sommaribas, B. Nienaber, Migration and mobility of third-country national labour workers..., op. cit., p. 3-4.
331 Populacja cudzoziemcdw w Polsce w czasie COVID-19 [Population of foreigners in Poland during COVID-19],
GUS [Statistics Poland], 04 June 2020, p. 2.
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foreigners arrived, which indicates a decrease of over 223,000 persons¥?. Some details are

provided in the Table below.

Table 30. Arrivals and departures of foreigners to/from Poland from 1 March to 30 April
2020 — selected countries of citizenship

Country of citizenship Arrivals Departures Comparison
Ukraine 407,786 567,828 -160,042
Belarus 162,719 196,706 -33,987
Russia 41,791 51,308 -9,517
Great Britain 38,031 46,180 -8,149
Moldova 2,633 5,152 -2,519
Israel 1,787 3,327 -1,540
Ireland 5,702 6,997 -1,295
Turkey 1,390 2,527 -1,137
Serbia 657 1,745 -1,088
USA 4,228 5,246 -1,018

Source: Polish Border Guard data, quoted after: Populacja cudzoziemcéw w Polsce w czasie COVID-19
[Population of foreigners in Poland during COVID-19], GUS [Statistics Poland], 04 June 2020.

The above means that the population of non-Polish citizens in Poland at the end of April 2020,
compared to the end of February 2020, decreased by 223,000 persons, that is by 10.1%. Among
them, the population of Ukrainian nationals decreased by 11.5%; according to the estimates, during
March and April 2020 the population of Ukrainian citizens in Poland decreased by almost 160 000
persons. The greatest percentual decrease was recorded among the citizens of Belarus (32.2%) and
Russia (25.7%)3%.

When it comes to the number of foreigners notified to the Polish social security system, at the end
of April 2020 their number dropped by about 47,900 in comparison with February 2020; among
them approximately 43,800 were Ukrainian citizens (91.4%).

332 Cf. Populacja cudzoziemcow w Polsce w czasie COVID-19 [Population of foreigners in Poland during COVID-
19], op. cit., p. 2.

33 Cf. Populacja cudzoziemcéw w Polsce w czasie COVID-19, op. cit, p. 2. See also:
https://www.newsweek.pl/polska/spoleczenstwol/ilu-ukraincow-jest-w-polsce-ilu-ukraincow-wyjechalo-z-polski-w-
pandemii/9b0gcx6
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When it comes to foreigners at the Polish labour market, which could have direct repercussions
for the volume of workers posted abroad, the largest change between the end of December 2019
and February, March and April 2020 was recorded in case of Ukrainian citizens — the decrease in
their numbers of persons notified to the social security system in Poland — of almost 30,000
notifications. Undoubtedly, the reason for such the decrease must have been the introduction of
health checks at the Polish border (on 9 March) as well as the closure of the border at midnight 15
March 202034,

4.4. (Potential) impact of the COVID-19 pandemic on the use of intra-
EU posting
A. Short-time postings might become less likely (and less frequent)

According to many observations, the COVID-19 pandemic and its accompanying crisis was liable
for the decrease of mobility in the EU in 2020. The numbers provided herein corroborate those
assertions®®; indeed, as rightly put by S. Devetzi - COVID-19 has put a magnifying glass on
certain pre-existing issues in that regard®*®; some even found that persons with a migratory
background have so far suffered higher income losses than others®?’.

However, assumptions had also been put forward, that postings and in particular, short-term
postings, were to be unlikely — at least in the near future — to return to the high numbers they
reached before the pandemic crisis. The following reasons were proposed for this trend:

- Sanitary measures would remain in place for some time and they would be likely to be reinstated
when numbers of infections would rise after ‘getting back to normal’;

- When it comes to certain sectors, other forms of work and service, such as remote business
management (e.g., via virtual meetings), have proved to be sustainable and cost-effective

alternatives.

334 Cf. Stanowisko 23: COVID-19 a granice [Position 23: COVID-19 and the borders], Polska Academia Nauk

335 Indeed, the overall number of PDs Al issued decreased by almost 900,000 or by almost one-fifth as compared to
2019 — cf. F. De Wispelaere, L. De Smedt, J. Pacolet, Posting of workers. Report on A1 Portable Documents issued
in 2020, op. cit., p. 11. The Authors however point out soberly to the fact that despite a rather sharp fall, the overall
numbers are still higher than in 2018 and earlier — see p. 12.

336 Cf. S. Devetzi, E. Stergiou [Eds.], Social security in times of corona. A legal comparison of selected European
countries, op. cit., p. 195. See also: F. Fasani, . Mazza, Immigrant key workers: Their contribution to Europe’s
Covid-19 response, 1ZA Discussion Paper, 2020

337 Cf. S. Devetzi, E. Stergiou [Eds.], Social security in times of corona. A legal comparison of selected European
countries, op. cit.,, p. 195; A.Walter, Social protection for migrant workers in Germany in times of corona [in:] S.
Devetzi, E. Stergiou [Eds.], Social security in times of corona. A legal comparison of selected European countries,
op. cit., p. 23.
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When it comes to the first of the above considerations, it indeed has proven to be an issue and is
likely to remain so for unspecified time33. As to the second issue, it must be pointed out that the
posting of workers takes place largely in sectors where the workers activities, because of their
specific nature, cannot be performed remotely, since they require the worker to be physically
present at the workplace. This is the case, for instance, in the construction and transportation sector.
For these types of work, the pandemic has had immediate impact: first, some posting companies
were, notably at the beginning of the crisis, forced to postpone or cancel some scheduled postings
and reviewed some of their assignment plans. Many construction sites, for instance, were closed
in response to the lockdowns®®. This has made posted workers particularly vulnerable to the
negative impacts of the crisis, both in terms of health and socio-economic consequences.

The pandemic times have, inter alia, revealed the specific importance of certain workers for the
survival of the economy and social life; this is particularly evident for posted workers in sensitive
areas, such as transport workers as well as in the health and food industry workers, medical
workers, including caregivers etc.34%. In our opinion, especially the latter’s figures are bound to
rise, even though the increase might be hampered by external factors — such as the infamous
‘Vander Elst’ visa still required for incoming postings by Germany.

However, in case of data concerning Poland the rise of PDs’ Al total number by in 2021 as
compared to 2020 (and much higher when third-country nationals were concerned — a huge % year
on year) has shown that Poland seems to be brushing off the COVID-19 effects within the posting
of workers (labour mobility in general) quite efficiently, also in the sectors where carrying out

work in person (e.g., in transport sector) is indispensable.

338 g, Stefanova-Behlert, M. Menghi, The impact of Covid-19 on posted workers, op. cit., p. 5 et seq. See also F. De
Wispelaere, Intra-EU labour mobility as adjustment mechanism for the economic shock caused by the COVID-19
pandemic: wishful thinking or a serious option?, retrievable at: https://hiva.kuleuven.be/nl/nieuws/nieuwsitems/Intra-
EU-labour-mobility-as-adjustment-mechanism-for-the-economic-shock-caused-by-COVID-19-pandemic - who was
right to assert that despite several communication and guidelines from the European Commission, problems still
remain for accessing certain Member States.

339 Cf. S. Stefanova-Behlert, M. Menghi, The impact of Covid-19 on posted workers, op. cit., p. 5. See also: C. Alcidi,
F. Corti, The EU response to Covid-19: breaking old taboos? [in:] Social policy in the European Union: State of play
2021.

340 Cf. inter alia: S. Robin-Oliver, Free Movement of Workers in the Light of the COVID-19 Sanitary Crisis, op. cit.,
p. 614. The Author rightly emphasises that this selection of the types of work mobility to be preserved, in the crisis,
can be regarded as an indication of what future looks like: a dramatic regression.
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B. National inspections might become more frequent and less random

However, the economic consequences should not be underestimated. Some of the companies that
used to post employees abroad systematically, have faced severe financial difficulties which has
forced them to reduce their business activities, including posting workers to other Member States.
In this critical context, national authorities’ inspections and controls have been increasing and
therefore employers have become increasingly aware of the necessity to comply with all posting
rules including registration of posted employees with local authorities of the host Member States.
In fact, if posted employees are more likely to be controlled on the borders and asked to justify
their purpose of travel, proof of posting registration is likely to become an important instrument in
order to be able to pass the border. In this sense, the crisis may have increased awareness among
stakeholders regarding the registration obligations3,

Indeed, one can sense this when it comes to the posting to Poland. The latest Action Programme
of the National Labour Inspectorate for 2022-2024%%? among the tasks for that period provided
inter alia unlimited number of inspections potentially to be carried out in control of legality of
employment, the carrying out of work by the foreigners, as well as posting from the territory of
Poland (posting to Poland is to be controlled within the framework of 80 inspections).

C. Increased use of remote work3*3? Questions concerning conflicts of law?

In a number of situations, the pandemic had forced the creation of remote working situations, in
others it has revealed remote working as a normal form of working. Indeed, the remote work may
turn out to be an alternative to some of the forms of work. At the same time, it needs to be taken
into consideration that in majority of occasions, there is no foreign service recipient of a remote
work, therefore it may transpire that some remote workers risk not being formally regarded as
posted workers (with all the potential adverse consequences)®*.

Moreover, some interesting questions arise in the present regard in terms of the Basic Regulation.

Its Art. 11 basically states, a person who works in a given Member State is covered by that state’s

341 |bidem, p. 5 et seq.

342 Cf. Program dziatania Panstwowej Inspekcji Pracy na lata 2022-2024 [Action Programme of the National Labour
Inspectorate for 2022-2024], Warszawa 2021.

343 See in this regard: M. Medrala (red. naukowa [scientific editor]), Praca zdalna w polskim systemie prawnym
[Remote work in the Polish legal system], Warsaw 2021.

34 For more see e.g., F. De Wispelaere, L. De Smedt, J. Pacolet, Posting of workers. Report on A1 Portable Documents
issued in 2020, op. cit., p. 11.
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social security system. However, a person that works in two or more EU Member States shall be
covered by the social security system of the Member State in which they officially reside if they
carry out a substantial part of their in that particular Member State (Article 13 (1) BR). During
COVID-19 period, many employers instructed their workers to work from home. This meant that
frontier workers between EU Member States were in many cases required to perform their work
from their country of residence. The question thus arose whether this would lead to a change in
the applicable social security legislation, with the law of the country of residence “suddenly”
becoming applicable to such workers instead of the law of the country of employment®*. So far,
the response from authorities had been rather swift - the administrative authorities e.g., in Belgium,
the Netherlands as well as in Germany, agreed that working from home during the lockdown would
not affect the applicable legislation®*. In the similar vein, the Swedish and Danish governments
agreed that social security laws covering cross-border Oresund commuters would not be affected
by the restrictions imposed due to the pandemic. A question that might need to be addressed for
the future is whether working from home several days a week will become a permanent
phenomenon, and whether and how social security legislation will need to be adjusted
accordingly3¥.

345 Cf. S. Devetzi, E. Stergiou [Eds.], Social security in times of corona. A legal comparison of selected European
countries, op. cit., p. 196.

346 Cf. e.g., https://pers.svb.nl/coronavirus-en-wonen-of-werken-over-de-grens-de-sociale-verzekeringverandert-
niet/.

347 See S. Devetzi, E. Stergiou [Eds.], Social security in times of corona. A legal comparison of selected European
countries, op. cit., p. 196-197.
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5. The impact of Directive 2018/957/EU amending Directive
96/71/EC

5.1. Introduction
In this Chapter we aim to analyse the impact (including the economic one) of the adoption and

first several months of operation of the Revised Directive (EU) 2018/957 of the European
Parliament and of the Council of 28 June 2018 amending Directive 96/71/EC concerning the
posting of workers in the framework of the provision of services®*® - which led to a great deal of
debate3*° and proved to be very important to a single market for services — a sector accounting for
about 70% of the EU’s GDP and employment®°, We deal first with the implementation of the
Directive in Poland, then describe Polish and Hungarian actions for annulment brought to the Court
of Justice of the EU under Art. 263 TFEU against the Directive (worth-noting since those were the
only nations filing such actions) and then with the impact of the Directive — especially with regards
to potential risks arising therefrom.

The major tool for analyses is data obtained from the NLI and the ZUS. When it comes to the
further, we are fully aware of the division between the labour law and social security®?, yet the

information on PDs Al issued in respective years / months are the best indicator of

5.1.2. Implementation of the Directive into the Polish legislation
On 8 March 2016 the European Commission proposed a revision of the Directive 96/71/EC of the

European Parliament and of the Council of 16 December 1996 concerning the posting of workers
in the framework of the provision of services. Two years later, the co-legislators have adopted the
Revision Directive32,

As announced by Jean-Claude Juncker in July 2014, the Commission’s proposal was presented as

a “targeted” revision of the PoW Directive in view of “ensuring fair working conditions for all

348 OJ L 173/16, 9.7.2018.

349 See e.g., B. Furdker, B. Larsson, Revision of the EU Posting of Workers Directive, Social Dumping and Trade
Unions’ Position [in:] B. Furdker, B. Larsson, Trade Union Cooperation in Europe. Patterns, Conditions, Issues, p.
109.

350 G. Davies, Dion Kramer, The Posting of Workers [Forthcoming in: Robert Schiitze & Takis Tridimas (eds.) Oxford
Principles of European Union Law Vol 2: The Internal Market, OUP], Author’s Original Unedited Draft, p. 4.

31 As stated inter alia by the Court of Justice of the EU in its judgment in C-17/19 Bouygues.

352 For more on the history of the revision see inter alia: P. Van Nuffel, and S. Afanasjeva, The Posting of Workers
Directive Revised: Enhancing the Protection of Workers in the Cross-Border Provision of Service, European Papers
2018 3 (3): 1401-1427 (and the literature cited therein); M. Bottero, Posting of Workers in EU Law: Challenges of
Equality, Solidarity and Fair Competition, op. cit.
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workers”. The essence of the proposal has been to replace the host Member State’s obligation to
impose minimum rates of pay by the requirement to have all legislation and collective agreements
on remuneration applicable to posted workers, that is to say to have posted workers receiving
wages determined in accordance with the same rules as local workers. For that purpose, relevant
provisions of collective agreements declared universally applicable should be applied also outside
the construction sector32,

The Revised Directive was implemented by the Polish legislator through the Act of 24 July 2020
amending the Act on the posting of workers in the framework of the provision of services and

certain other acts®*

, Which entered into force on 4 September 2020.
The changes introduced to the Polish legislation by the discussed act boil down to several key
ISsues:
1) The definition of the employer posting workers has been changed.
An employer who posts a worker to the territory of the Republic of Poland is an employer who has
its registered office and conducts substantial business activity in another Member State®:

a) from the territory of which it temporarily directs the employee to work on the territory of the
Republic of Poland:
- in connection with the performance of a contract concluded by this employer with an entity
conducting activity in the territory of the Republic of Poland,
- in a branch or in an enterprise belonging to the group of enterprises to which this employer
belongs, which operates in the territory of the Republic of Poland,
- as an entity which is a temporary work agency or staff leasing agency, which has referred to the
user undertaking a person who has remained a worker of that entity throughout the period of
referral,

b) being an entity which as a temporary work agency or staff leasing agency has referred to the

user undertaking a person remaining a worker of that entity throughout the period of referral, in

33 P, Van Nuffel, S. Afanasjeva, The Revised Posting of Workers Directive: Curbing or Ensuring Free Movement?
[in:] European Citizenship under Stress Social Justice, Brexit and Other Challenges, red. N. Cambien, D. Kochenov,
E. Muir, Leiden— Boston 2020, p. 285-286.

354 Cf. Polish Journal of Laws of 2020, item 1423, as amended (hereinafter also as ‘the Act’ or ‘the Amending Act’
where appropriate).

35 Art. 3 point 4 Act of 10 June 2016 on the posting of workers in the framework of the provision of services (Dz.U.
z 2018 r. poz. 2206).
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the case where the user undertaking in the territory of the same or another Member State then
temporarily refers that worker to work in the territory of the Republic of Poland.
Temporary employment agencies (TEASs) are also to be regarded as the employer who posts the
worker in question if the user undertaking sends out temporary workers in the context of successive
posting (so-called "chain posting”3*®). In such a case it is the TEA's responsibility to complete all
the formalities connected with the posting of a given worker’.
An employer who posts a worker from the territory of the Republic of Poland is an employer
having its registered office, and in case of a natural person carrying out business activity - a
permanent place of conducting such activity, in the territory of the Republic of Poland:

a) which temporarily directs a worker, within the meaning of the provisions of the Member
State to which the worker is posted, to work on the territory of that State:
- in relation to the performance of a contract concluded by that employer with an entity established
in the territory of another Member State,
- in a branch or company belonging to the group of undertakings to which that employer belongs,
and which operates in the territory of that Member State,
- as a temporary work agency,

b) being a temporary work agency, where such agency directs the worker to the user
undertaking in the territory of the Republic of Poland or another Member State, which then

temporarily directs that worker to work in the territory of another Member State.

2) The Revision Directive substantially changed the requirement to ensure minimum working
conditions in the host Member State. According to the previous regulations the posted worker was
guaranteed remuneration at the place of posting that was not lower than the local minimum rates
of pay. According to the newly introduced regulations, remuneration for work in Poland should

include all obligatory remuneration components under the Labour Code and other regulations

36 For more on “chain posting” see e.g., Practical Guide on Posting, Luxembourg: Publications Office of the
European Union, 2019, retrievable at: https://op.europa.eu/en/publication-detail/-/publication/8ac7320a-170f-11ea-
8cl1f-0laa75ed71al/language-en ; p. 14 et seq.,

357 M. Kielbasa, Delegowanie (gtéwnie do Polski) po nowemu — Polska transponuje Dyrektywe 2018/957/UE [Posting
(mainly to Poland) in a new way - Poland transposes Directive 2018/957/EU], https://inicjatywa.eu/15561/polska-
transponuje-dyrektywe-2018-957-ue/ (access: 14.11.2021).
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governing the rights and obligations of employees®®. The remuneration for work includes the
allowance for posting in the part that does not constitute reimbursement of expenses actually
incurred in connection with the posting, such as travel costs, board and accommodation. In the
event that the law applicable to the employment relationship of the employee posted within the
territory of the Republic of Poland does not specify the part of the posting allowance which
constitutes the reimbursement of expenses actually incurred in connection with the posting, the

entire allowance shall be deemed to be the reimbursement of such expenses.

3) The Act expanded the catalogue of terms and conditions of employment covered by the
coordination mechanism the terms and conditions of accommodation for employees where it is
provided by the employer to employees far from their normal place of work and the rates of
allowances or reimbursement of expenses for travel, food and accommodation for employees who
are far from home for professional reasons®*°. The part of the posting allowance which does not
constitute reimbursement of expenses actually incurred in connection with the posting, such as
travel, board and lodging expenses, shall also be included in remuneration. In the event that the
law applicable to the employment relationship of the worker posted within the territory of the
Republic of Poland does not specify the part of the posting allowance that constitutes
reimbursement of the expenses actually incurred in connection with the posting, the entire
allowance shall be deemed to constitute reimbursement of such expenses (Article 4(5) of the
Act®),

4) The Act adopts the principle that exceeding the 12-month period of posting (or 18 months in
the case of submitting a motivated notification to the National Labour Inspectorate) results in
applying to the posted worker, on the basis of the principle of equal treatment, all the terms and

358 Art. 4 ust. 3-5 Act of 10 June 2016 on the posting of workers in the framework of the provision of services (Dz.U.
z 2018 r. poz. 2206). For more on that principle see also: H. Verschueren, The CJEU endorses the revision of the
Posting of Workers Directive, Era Forum 2021, Published online on 3 August 2021, p. 3, as well as P. Van Nuffel, S.
Afanasjeva, The Revised Posting of Workers Directive: Curbing or Ensuring Free Movement?, op. cit.. 285 et seq.
39 A. Zwolinska, Delegowanie pracownikéw w ramach swobody $wiadczenia ustug —TSUE ocenia waznosé
dyrektywy 2018/957 z 28 czerwca 2018 r. — czes¢ 1 [Posting of workers under the freedom to provide services - The
CJEU assesses the validity of Directive 2018/957 of 28 June 2018-part 1], PiZS 1/2021, p. 46.

360 See also in this regard: M. Bottero, Posting of Workers in EU Law: Challenges of Equality, Solidarity and Fair
Competition, Wolters Kluwer 2020 — Chapter 3.3.2. Substantive Scope.
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conditions of employment that apply in the host Member State®!, with the exception of: a)
procedures, formalities and conditions of concluding and terminating employment contracts,
including non-competition clauses; b) supplementary occupational pension schemes (Article 4b of
the Act) 362,

5) The Act has also expanded the tasks of the National Labour Inspectorate (NLI). These include
the obligation to provide motivated notification of the extension of the period of posting up to a
maximum of 18 months, as well as information obligations in relation to the European Commission
or providing, at the request of the interested party, information on the conditions of employment
in Poland and the scope of their application to the worker posted to the territory of Poland.

The tasks of the National Labour Inspectorate in 2020 were related, among others, to the exchange
of information with foreign authorities competent in matters related to posting, primarily through
the use of the Electronic Information Exchange System for the Internal Market (IMI1)%3, The
National Labour Inspectorate was established as a liaison office in matters concerning the posting
of workers, empowered to communicate directly with its counterparts in the countries of the

European Union (EU), the European Economic Area (EEA) and the Swiss Confederation®,

5.2. Actions by Poland and Hungary for annulment of the Directive
As anticipated before, in the context in question, it should be noted that Poland and Hungary have

brought actions before the CJEU seeking annulment of the Directive 2018/957 pursuant to Art.
263 TFEU. These actions were based on similar pleas. They were resolved adversely to both
countries in the CJEU judgment of 8 December 2020 in Case C-620/18 Hungary v European
Parliament and Council of the European Union and Poland v European Parliament and Council of
the European Union.

361 Cf. also, J. Ryszka, 2021. The new situation of posted workers in the framework of provision of services in the
internal market of the European Union. Gloss to the Judgment of the Court of Justice of 8 December 2020 in Case C-
626/18 Republic of Poland v Parliament and the Council of the European Union. Opolskie Studia Administracyjno-
Prawne, 19(2): 131-142. DOI: 10.25167/0sap.4278., p. 138 et seq.

32 A. Zwolinska, Delegowanie pracownikéw w ramach swobody $wiadczenia ustug — TSUE ocenia waznosé
dyrektywy 2018/957 z 28 czerwca 2018 r. — czes¢ 1[Posting of workers under the freedom to provide services - The
CJEU assesses the validity of Directive 2018/957 of 28 June 2018-part 1], PiZS 1/2021, p. 46.

3683 Sprawozdanie z dziatalnosci Panstwowej Inspekcji Pracy za rok 2020 [Report on the activities of the State Labour
Inspection for the year 2020], Warszawa 2021, p. 169.

364 Sprawozdanie z dziatalnosci Panstwowej Inspekcji Pracy za rok 2020 [Report on the activities of the State Labour
Inspection for the year 2020], op. cit., p. 169.
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Poland contested the use of Articles 53(1) and 62 TFEU as legal basis for the contested Directive,
arguing that, unlike Directive 96/71, the contested directive introduces restrictions on the freedom
to provide services for undertakings that post workers. The main objective of the contested
directive is the protection of posted workers and, consequently, it should have been based on the
provisions of the TFEU which are relevant in the social policy field. Moreover, Article 1(2)(a) and
(b) of the contested directive is not intended to facilitate self-employed activity but, on the
contrary, undermines that objective. The replacement of the concept of ‘'minimum rates of pay' by
the concept of 'remuneration’ and the new regime applicable to workers posted for more than 12
months introduces unjustified and disproportionate restrictions on the freedom to provide
services®®. In the Poland's view, the substitution of the concept of 'minimum rates of pay' for the
concept of 'remuneration’ in point (c) of the first subparagraph of Article 3(1) of Directive 96/71,
as amended, constitutes a discriminatory restriction on the freedom to provide services, in so far
as it places an additional economic and administrative burden on the service provider employing
posted workers. Moreover, the freedom to provide services guaranteed by Article 56 TFEU is
based not on the principle of equal treatment but on the prohibition of discrimination and,
moreover, foreign service providers are in a different and more difficult situation than service
providers established in the host Member State, mainly because they have to comply with the
provisions of the Member State of origin and those of the host Member State. The complaint draws
attention to the difference in the situation of a worker temporarily posted to a Member State and a
permanent worker. It was also pointed out that the need to ensure all working conditions at the
place of work constitutes an additional economic and administrative constraint.

From the Poland's point of view, the greatest doubts and concerns were raised about the application
of the Directive in the transport and forwarding sector, where international drivers often spend
a significant part of their working time outside Poland. This means that Polish employers are
obliged to ensure that their remuneration and/or terms and conditions of employment are identical
to those of the country in which they work. The adopted solution may cause unfair competition of
richer countries towards poorer ones, which post their workers to them.

However, the Court found the complaints of Poland and Hungary groundless, and in its

justification adopted the opposite argumentation. According to the Court, the contested directive

365 Judgment of the Court (Grand Chamber) of 8 December 2020,
https://curia.europa.eu/juris/document/document.jsf?text=&docid=235183&pagelndex=0&doclang=pl&mode=Ist&
dir=&occ=first&part=1&cid=1108206
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balances the factors in the light of which undertakings established in different Member States may
compete without eliminating possible competitive advantages which service providers from
certain Member States might enjoy, since the directive does not in any way have the effect of
eliminating all competition based on costs. Moreover, according to the Court, the contested
directive does not have the effect of placing service providers established in Member States other
than the host Member State in a situation comparable to that of service providers established in the
latter State, since the former must ensure that the workers they employ in that State are subject
only to certain terms and conditions of employment applicable to the latter. Article 3(3) of the
contested directive is not intended to govern the freedom to provide services in the field of
transport and therefore, according to the Court, cannot be contrary to Article 58 TFEU. Moreover,
according to the Court (paragraph 118 of the grounds of the judgment), the remuneration received
by posted workers must be that which is determined by the mandatory provisions of the host
Member State in order to enable them to cover their subsistence costs in that Member State and
not that which would enable them to cover their subsistence costs in their State of habitual
residence.

The legal doctrine rightly points out that the interpretation adopted by the Court of Justice may
lead to differences in situation between posted workers and temporarily mobile workers who take
up employment with an employer established in the country of posting. For example, a posting
allowance paid as reimbursement for expenses such as travel, board and lodging will not constitute
part of the remuneration. In the case of workers going to another Member State to work there and
employed by an employer established there, such costs may be considered as part of the
remuneration®®. There are also doubts about the exclusion of the subsistence allowance from the
remuneration, which may result in double compensation for subsistence costs at the place of
posting®®’.

36 A. Zwolinska, Delegowanie pracownikéw w ramach swobody $wiadczenia ustug — TSUE ocenia waznosé
dyrektywy 2018/957 z 28 czerwca 2018 r. — czes¢ 2 [Posting of workers under the _freedom to provide services - The
CJEU assesses the validity of Directive 2018/957 of 28 June 2018-part 2], PiZS 1/2021, p. 62.

367 A. Zwolinska, Delegowanie pracownikéw w ramach swobody $wiadczenia ustug, op. cit., p. 63. See also C.
Barnard, Delegowanie pracownikéw — kwestia ptacy [Posting of workers — the question of pay], Europejski Przeglad
Sadowy 2018 no. 6, p. 33.
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The directive may affect the transport sector in particular. Despite Poland's efforts, this sector was
not excluded from the directive's scope®®. This means, in particular, that per diems and flat-rate
travel allowances cannot be included in the remuneration of posted workers, which was fairly
common practice on the market before the Directive came into force.

At this point it should be noted that in order to address the situation on the transport market and
the entities employing drivers, the Polish legislator amended the regulations in this respect®®. The
amending act eliminated business travel as a form of performing business tasks of drivers
performing international road transport. Per diems and lump sums paid after the effective date of
the act will be treated as elements of remuneration subject to taxation and social insurance
contributions. As a specific compensation for the increase in labour costs, it is provided for the
application to the remuneration of international road transport drivers of the provisions of the
Income Tax Act and the provisions of the Ministry of Labour and Social Policy on the calculation
of the basis for calculating the amount of social security contributions applicable to date to
employees employed by Polish entrepreneurs abroad>".

The above legal changes raise questions about their impact on posting of workers from and to
Poland. At the outset it should be noted that the data for this period may be significantly distorted
due to the COVID-19 pandemic, which also had a significant impact on the level of posting of
workers. However, the precise extent to that impact is unknown and shall require much further
study.

A closer look at the data in for respective months®’* demonstrates when exactly the number of PDs
Al began to decline (April 2020) and in which months the decreases were most substantial. One
could clearly observe that save for April 2020 (marked with fears of COVID-19 and overwhelming
uncertainty throughout Europe), the largest decreases happened in August and in September 2020.
The decline in August could have been attributed partially to the commencement of application of

the Revision Directive and entrepreneurs’ wait-and-see attitude, as they were not sure, how its

368 For more, see e.g.. Nowa, unijna dyrektywa o pracownikach delegowanych za granice. Jak wplynie na polski
transport migdzynarodowy?[New EU Directive on Posted Workers. How It Will Affect Polish International
Transport?], OCRK, https://menadzerfloty.pl/prawo-i-podatki/nowa-unijna-dyrektywa-o-pracownikach-
delegowanych-granice-wplynie-polski-transport-miedzynarodowy/ (access on: 18.12.2021).

369 See the Act on amending the road transport act, the act on drivers' working time, and certain other acts, passed at
the Journal of Laws 2021, item. 44, on 15 December 2021, print no. 1835.

3710 M. Wronski, Rzqd przyjgl projekt ustawy wdrazajqcej Pakiet Mobilnosci [The government adopted a draft law
implementing the Mobility Package, the 7th of December 2021, https://tlp.org.pl/rzad-przyjal-projekt-ustawy-
wdrazajacej-pakiet-mobilnosci/ (access: 27.12.2021).

371 The very data were also subject to our scrutiny in the Chapter concerning COVID-19.
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https://tlp.org.pl/rzad-przyjal-projekt-ustawy-wdrazajacej-pakiet-mobilnosci/

provisions would be interpreted; it is however difficult to reckon that the same reason could be
behind the decline in September. We do not consider the implementations of the Revision
Directive to the Polish legislation (occurring in September — therefore in delay of the Directive-
mandated time limit) to be a factor playing any major role in further decreases, as the figures in
question concern outgoing postings and therefore it is the transpositions in host Member States —
and not in Poland — that could be instrumental in this regard.

It is however worth emphasising that both months of November — December 2020 as well as
January — February 2021 were actually periods with the number of COVID-19 cases going up
substantially. It is therefore difficult to rule out the link between such phenomenon and the
decrease in PDs Al issued in those months. It is all the more probable as in the spring months of
2021 (starting with March 2021) — the number of attestations went up, as compared to 2020 (and
in some cases also — to 2019). Therefore, the above-mentioned declines in numbers are rather
attributable to COVID-19 than to the uncertainty surrounding the Revision Directive and its

implementation throughout the EU Member States.

Table 31. Evolution of persons with a PD Al issued by Poland, 2019-2021

2019 2020 ¥ Change 2021
2020 vs 2019
Number of PDs Al issued in 647,989 R ~- 4% 676,775
respective years / months 619,127

January 55,241 68,477 + 24% 56,046

February 48,398 58,719 + 21.3% 51,275

March 53,372 59,420 +11.3% 60,056

April 50,623 41,643 -17.7% 50,882

May 52,250 47,132 -11.5% 52,479

June 44,956 39,582 -11.5% 55,072

July 52,178 51,164 -1.9% 55,910

August 55,418 43,564 -21.4% 56,320

September 58,607 55,469 -22.4% 60,902

October 65,658 58,251 -11.3% 60415

November 54,756 44,686 -9.4% 57,961

December 56,532 49,602 -12.3% 59,457
Source: own study & calculations, based on ZUS data
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The present analysis of the impact of the Revision Directive would not be complete without
another interesting set of data.

As demonstrated in the table below - a rather sharp decline of ‘unique’ number of persons who
received PDs Al under Art. 12 of the Basic Regulation can be attributed to the adverse effect of
the pandemic. However, it is fairly puzzling how the very number rebounded in 2021 — not only
did it regain all the loss sustained in 2020, but the increase was even larger than expected on the
basis of previous years’ data. Clearly, this proves that neither the pandemic nor the Revision
Directive did not have any adverse effect to that number in 2021.

An interesting phenomenon may also be observed with regards to the average duration of PDs Al.
The clear trend emerging from the data is that statistically they are issued for longer periods year
on year and that it was somewhat ‘immune’ to both the pandemic and the adoption, application,
and transposition of the 2018/957 Directive.

Table 32. Evolution of persons with a PD Al issued by Poland, 2019-2021 — ‘unique’
persons and average duration of PDs Al

% Change
2019 2020 2021
2020 vs 2019
617,709/
Number of PDs Al 647,989 ~-4.7% 676,775
619,127

‘Unique’ number of
persons who received PDs 142,658 119,214 - 16.4% 173,832
Al under Art. 1237

Average duration of all
PDs A1l issued under Art. 124 147 + 18.5% 175
12 (in days)

5.3. Directive 2018/957 and the impact on access to information

5.3.1. Single national official website and its role in providing access to

information
The Revision Directive reiterated the requirement contained in Art. 5(2) of the Enforcement

Directive 2014/67 to indicate clearly, in a detailed and user-friendly manner and in an accessible

format on a single official national website and by other suitable means, which terms and

372 ‘Unique’ number of PDs A1 under Art. 13 Regulation 883/2004 for 2020 are unavailable.
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conditions of employment and/or which parts of their national and/or regional law are to be applied
to workers posted to their territory. The relevant Art. 1(2) of Directive 2018/957 provided the
obligation of the Member State to publish the information on the terms and conditions of
employment, in accordance with national law and/or practice, without undue delay and in a
transparent manner, on the single official national website referred to in that Article, including the
constituent elements of remuneration as referred to in the third subparagraph of this paragraph and
all the terms and conditions of employment in accordance with paragraph la of this Article.
Member States shall ensure that the information provided on the single official national website is
accurate and up to date (also confirmed by the recital 21 thereof). Failure to point out which terms
and conditions of employment are to be applied in compliance with Art. 5 of Directive 2014/67
would result in that such circumstance should be taken into account in determination of a penalty
therefor3’3,

Poland complied with the above-mentioned duties by adopting Art. 13 of the Act of 201637,
providing for such a website*”®, which is to be kept and updated in Polish and in at least one other
official language of the European Union (Art. 13(3)).

Despite this obvious facilitation, the Polish website in question is not exactly intuitive, as we were
able to find out when examining it in detail for the purposes of this Report. For example, it lacks
any link to the ZUS website containing the necessary information for the purposes of applying for
a PDs Al. Moreover, there is no clear exposition of the terms and conditions for workers posted
to Poland: one needs to find out by themselves how to access them. What is more, the choice of
topics, allowing access to further content, albeit relatively extensive, seems to be rather random —
and so is the order in which they are provided (e.g., ‘declaration on the posting of a worker to the
territory of Poland’ as a third-from-the-bottom active link, preceded inter alia by less universal
topic of ‘Rules for the posting of workers by temporary employment agencies and placement
agencies’).

Given that the single official national websites serve as a gateway to posting to a given country,

the Polish website seems to be in need of some restructuring, taking into account both the above-

373 During the drafting of amendments prior to trialogues, one of the solutions on the table was even the total exemption
from penalties in such circumstances.

374 Further complemented by Art. 1 (10) of the Act of 24 July 2020, transposing the Revision Directive into Polish
law.

375 Its English version is retrievable at: https://www.biznes.gov.pl/en/firma/doing-business-in-poland/posting-of-
workers-to-poland
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mentioned principles introduced by Directives 2014/67 and 2018/957 as well as the convenience
and easiness of obtaining information.

We mention the above not without a reason. Indeed, in order to analyse the impact of the Revision
Directive on the intra-EU posting we have carried out a survey among the interested parties —
entrepreneurs and managers of enterprises posting workers abroad (all being Members of the
European Labour Mobility Institute). One of the most unambiguous observations, shared by more
than 70% of the respondents was that they had problems with obtaining information concerning
terms and conditions of employment in the host Member States (solely less than 20% of them
indicated that they encountered no problem in that regard).

The above result — despite a relatively small cohort of respondents — clearly demonstrates the
importance of easily accessible information, as a lack of knowledge of host Member State’s
provisions and practice can actually lead to non-compliance and hefty fines. It is also yet another
reason to reckon that the majority of posting entrepreneurs seem to be willing to comply with the
host Member States’ provisions, however they find it difficult to find accurate and clear sources

thereof.

171




